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I NTRODUCTI ON

The California Attorney CGeneral acts as the |egal
overseer of California charities. The Attorney General has the
duty of protectin% the interests of all public beneficiaries of
charities within his jurisdiction. The Attorney Ceneral naK
conduct investigations and bring |egal actions to protect the
assets of California charities and 1nsure the assets are used for
their intended charitable purposes. Mst California charities
must register and file annual financial reports with the Attorney
Ceneral's Registry of Charitable Trusts.

In carrying out these charity oversight duties, the
Attorney Ceneral's office also provides information and ,,.
assi stance to nany individuals who serve as directors, officers
volunteers, fundraisers, accountants and attorneys for charitable
or gani zat i ons. During the past thirty years, the Attorney
General's office has responded to thousands of charity
informati on requests. Because of the dramatic growmh in the
nunber of charities operating in California, and the large
increase'in public requests for infornation, the Attorney
General's office recogni zed the need to publish a practi cal
witten @Quide for charitable organizations.

Wat 1s the "Guide for Charities”?

The Attorney General's Quide for Charities is intended to
hel p volunteers and others who serve as directors, officers or
fundraisers for nonprofit charitable organizations. |t provides
practical information and answers to questions frequently asked
about charities. In addition, the Guide summarizes sone of the
nore inportant California laws affecting the creation and
OEeration of nonprofit charitable corporations. At the end of
the Guide, there are two inportant listings. The "Directory of
Services" lists governnent agencies, |egal and general resources
that assist charities. The "Bibliography"” lists many usefu
publications for charities.

The GQuide for Charities is not intended as a substitute
for legal advice or tax consultation fromprivate attorneys or
tax experts. Depending on the circunstances, it may be inportant
for your organization to hire a private attorney to assist with
specific legal problens. Your |ocal Bar Association Chapter can
provide for you the nanmes of attorneys who specialize in
nonprofit tax exenpt corporations and related matters. For |ow
cost legal services, consult the "Directory of Services" in this
Qui de.


cathy mar



Chapter 1

WHAT IS A "CHARITY"?

California is hone to nore than 72,000 charitable o
organi zations, representing about one-eighth of all the charities
in the United States. As of 1988, there were 50,000 charitable
corporations and trusts registered and reporting to the Attorney
General's Registry of Charitable Trusts. Thousands of
additional operating charities, such as hospitals, schools and
churches, are not legally required to register. The regi stered
charities reported income of $20 billion and total assets of $40
billion. Charities represent an inportant econom c sector in
California and have the ability to make a significant inpact on
the comunities they serve.

Chari tabl e Purposes:

Hi storically, charities developed to neet certain needs
of society. They were formed to do "public good" and to provide
aid to segnents of the conmmunity that fell outside of the genera
scope of public assistance. In comon usage, the term "charity"
refers to an or?anization that performs charitable programs or
sets aside any fund to be used for charitable purposes.
California common | aw defines "charitable purpose” very broadly
to include relief of Poverty, advancenent of education” or
religion, pronotion of health, governmental or nuniciﬁa
purposes, or other purposes which are beneficial to the
community. Federal and California tax |aws define charitable
purposes nore specifically for inconme tax exenpt status.

Federal and state |aws have been enacted to encourage the
maki ng of charitable gifts and facilitate the operation of
charitable organizations. These laws reflect the public policy
favoring charitable givin? and recognize that many charities
relieve the public tax rolls fromthe burden of financing hunman
and community services. As a result, certain benefits and
privileges are conferred on charities that are not available to
for-profit business corporations.



| ncome Tax Exenpt Status

One of the nost inportant benefits available to a charity
isits ability to qualify under federal and state incone tax |aws
for "tax exenpt status.” | ncome tax exenpt status nmay confer on
the charitabl e organization exenption from paynent of incone tax
and al so allow charitable donors to deduct fromtheir taxable
income contributions nmade to the organization. |nconme tax-exenpt
status is discussed in nore detail in Chapter 3 of this Cuide.

Legal Forns

A charity may operate in California under any of several
l egal forms, including a nonprofit corporation, a trust or an
uni ncorporated association. Mst California charities are
organi zed as nonprofit corporations. The three nbst common types
of nonprofit corporations under California law are: public
benefit corporations, nutual benefit corporations and religious
corporations. The nmajority of the registered nonprofit
corporations in California are organi zed as public benefit
cor porations.

Under California |law, a public benefit corporation nust
be formed for public or charitable purposes and may not be
organi zed for the private gain of any person. A public benefit
corporation cannot distribute "profits", gains or dividends to
any person. Public benefit corporations often qualify for income
tax exenpt status. Public benefit corporations(except for
educational institutions and hospitals) must register and report
to the Attorney Ceneral's Registry of Charitable Trusts.

Rel i gi ous corporations are organi zed for religious
purposes. They are usually income tax exenpt and are not
required to register or report to the California Attorney
Gie?eral.I A religious organization nmay be formed as a corporation
sol e, also.

- Mitual benefit corporations are organized nost often to
benefit their own nenbers. Usually, nutual benefit corporations
are not charities. Mitual benefit corporations may qualify for
different 1ncone tax benefits than public benefit corporations.
Fam | i ar exanpl es of nutual benefit corporations include private
honeowners associ ations, private clubs, trade and professional
associ ati ons. |f a nutual benefit corporation holds some of its
assets for charitable purposes, however, it nust register and
report on the charitable assets to the Attorney General




A trust may be created by language in a wll or in a
witten instrument. The trust creates legal obligations for the
persongs) ("trustee") who nmanages the assets of the trust. A
trust tor charitable purposes can be enforced by the Attorney

CGeneral, and the trustee nust register and report to the Attorney
Ceneral .

It is not essential to forma nonprofit corporation, a
trust or other legal entity to create a charity. In California,
any individual or organization who solicits funds and represents
that such funds will be used for charitable purposes may be held
to be a "trustee for charitable purpose" and accountable for
such funds. In addition, the failure of a public benefit
corporation or trust to qualify for income tax exenpt status does
not necessarily free the organization and its directors from
accountability as a charity.

Any individual or group of persons who operate as a
charitabl e organization but do not create a nonprofit corporation
or a trust may be treated under California |law as_ an .

"uni ncorporated association." Under this classification, the
I ndi vi dual s may be exposed to substantial risk of personal
liability if the organization is sued.



Chapter 2

HOW TO FORM
A NONPROFI T CORPCORATI ON

A corporation is a distinct legal entity under California
law. A new corporation is "born" when its Articles of _
Incorporation are filed with the Secretary of State. The basic
steps and m ninmumrequirenments for formng a | '
corporation are summarized in this chapter

Prelimnary Consi derations:
Do You Really Want to Create a Charity?

Al t hough public benefit corporations may qualify for many
i mportant benefits, including income tax exenpt status, they are
al so subject to inportant legal restrictions. One very critica
restriction is that the assets of a public benefit are
irrevocably dedicated to charitable purposes, and cannot be
distributea for private gain. |f the organizers of a public
benefit corporation |ater decide that they do not wish to operate
the corporation as a charity, they may termnate the public
benefit corporation but they cannot take back its assets.

Legal Iy, those assets belong to charity, and nust be transferred
to another charity that has simlar purposes.

It is inportant to consider carefully the goals of the new
organi zation before taking any steps to forma public benefit
corporation. There are many factors to consider before choosing
the legal formfor the organization and eval uati ng whet her the
advant ages of income tax exenpt status outweigh the |egal
restrictions on public benefit corporations. Sonme inportant
factors to review are: (1) Wat are the purposes of the new
organi zation? (2) What are the projected incone needs and
sources of income? (3) What are the tax considerations? (4)
How do you plan to distribute "surplus" income? (5) How do the
standards of liability for directors vary between nonprofit and
for-profit corporations, as conpared to trusts and unincorporated
associations? (6) What are the goals and interests of nmenbers
of the organi zation? (7) How nuch flexibility of operation is
desired? (8) Wat are the governnent regulations on nonprofit
corporations as conpared to for-profit business corporations?

(9) WII any paynents be made by the organization to its



founders, directors and officers, and what are the consequences?
(10) What alternate legal forns exist for creating a charity?

This CGuide may help individuals to answer sone of these
prelimnary questions. Additional guidance froman attorney or
tax expert may be needed.

Basic Steps for Incorporation
O A Public Benefit Corporation

A nonprofit public benefit corporation may be forned by
followng the basic steps for creating a California nonprofit
corporation, which are summarized bel ow

1. Choose a corporate name: You may clear and reserve the
corporate nane by calling the Secretary of State After
clearing the corporate nane, you nust Send a check to the
Secretary of State's office to reserve the name. For
additional information contact the Secretary of State's
office. See the "Directory of Services" for |istings.

2. Draft ARTICLES OF | NCORPORATION and file the articles (two
copies for public benefit corporations) w
of State. The Articles of Incorporation nust state the
name of the public benefit corporation, its purpose, and
that it is not organized for the private gain of any
person. (For fornms of Articles of Incorporation, see the
“Bi bl i ography" listings.)

3. Draft the BYLAWS of the corﬁoration. Byl aws_set out the
basic rules for operating the corporation. These rules
may be limted by California |aws and are very inportant

to the governance of the corporation. (See "Bibliography"
for assistance on drafting byl aws.)

4, File APPLI CATION FOR | NCOVE TAX EXEMPT STATUS with IRS
(Form 1023) and California Franchise Tax Board (Form
3500) . (See Chapter 3 of this Quide.)

5. File federal APPLI CATI ON FOR EMPLOYER | DENTI FI CATI ON
NUMBER (Form SS-4) with the IRS
6. File an annual STATEMENT BY DOMESTI C NONPROFI T

CORPORATI ON which will be sent to vou by the Secretary of

State after you have filed your Articles of lncorporation
This filing designates an agent for service of process.

7. Hold first neeting of directors. Agenda itens for the
first meeting usually include adopting byl aws, electing
officers, establishing a bank account, setting the
accounting year and basic accounting procedures, planning
a budget for the first year, and procedures for

6.



saf ekeeping of mnutes, bylaws and other corporate
records. It is inportant for the corporate secretary to

aecord and keep mnutes of all neetings of the board of
irectors.

8. Review the corporation's need for state and |ocal permts
and licenses, and for registration with the Attorney
General's Registry of Charitable Trusts, plan to neet
deadlines for required annual filings wth IRS, Franchise
Tax Board, Attorney GCeneral. (See Chapters 3, 10 of this
Cui de.)

There are several books and governnent publications that
discuss in nore detail the steps for formng a nonprofit
corporation. See the "Bibliography" for |istings.

This @Quide and the publications cited in the
"Bi bliography" are not a substitute for professional |egal _
assistance. = You may wi sh to seek the professional |egal services

of an attorney and/or tax expert in formng a new nonprofit
cor porati on.

FREQUENT ESTI ONS

Q Is it necessary to hire an attorney to form a
public benefit corporation?

A No. California |law does not require that you retain an
attorney to form a corporation. However, as noted earlier
there are nmany questions to review prior to deciding to forma
public benefit corporation. An attorney who specializes in the
area of nonprofit corporations could assist in such review and
gui de the organi zers through steps of incorporation and
application for income tax exenpt status.

Many charitabl e organizations_cannot afford to pay the
fees charged by private attorneys. There are low cost or free

| egal services available to certain types of charities in some
areas. Consult the "Directory of Services" for |istings.

. I : | ] E . :
< charity?

A. The public benefit corporation is the recommended | egal
formfor nost California charities (except religious

organi zations). Although there is significant paper work

involved in formng a public benefit corporation, the procedures
for operation and the rights and duties of directors, officers
and nenbers of public benefit corporations are nore clearly set
forth under California law than for other forms of organization



This may be very hel pful during the operating life of the
corporation.

How does our charitable organi zation obtain "tax exenpt
status?

A To obtain federal incone tax exenpt status for a
charitable organization, it is necessary to apply to the IRS for
classification as a "501(c)(3)" organization under the Interna
Revenue Code.. Most California charities also apply to the
California Franchise Tax Board for California incone tax exenpt
status. The basic steps and the necessary application forms are
described in Chapter 3 of this GQuide. There are free
publications available fromthe IRS and Franchi se Tax Board t hat
I ncl ude instructions on applyin% for tax exenpt status. See the
;ﬂD rectory of Services" and "Bibliography" in this Guide for

i stings.

Q How do we register our charitable organization with the
Attorney General?

A Re?istration of public benefit corporations is now done
automatically when the Attorney General's Registry of Charitable
Trusts receives fromthe Secretary of State the duplicate filed
copy of articles of incorporation. The Registry will mail to
each new public benefit corporation instructions for filing the
annual CT-2 report (which includes the IRS Form 990) with the
Attorney Ceneral. The new public benefit corporation has uP_to
one and one-half years after it receives assets before its first
CT-2 report is due.

Charities that are not public benefit corporations wll
not be registered automatically by the Registry. These charities
must wite to the Registry to obtain registration fornms and ot her
i nstructions. (See 'Directory of Services" for Attorney
Ceneral's Registry listing.)



Chapter 3

APPL| CATI ON FOR TAX EXEMPT STATUS

Most charitable organizations in California seek income
tax exenpt status under federal Internal Revenue Code (IRC)
section 50160 33) and California Revenue and Taxation Code
section 23701(d). These provisions generally exenpt a charity
fromfederal or state incone tax on all forms of incone derived
fromthe charity's exenpt purposes. Individuals who itemze and
corporate donors may deduct contributions to "section 501(c)ﬁ%2
organi zations," subject to various limtations set forth in |IRC
section 170.

What is 501(c)(3) Status?

A section 501(c)(3) organization nust be "
operated exclusively for religious, charitable, scientific,
testing for public safetv, literary or educational purposes.” To
qual i fy, an organi zation nmust satisfy an organi zational test and
an operational test. The organizational test is nmet if the
articles of incorporation include |anguage limting the purposes
of the organization to one or nore of the exenpt purposes set
forth in section 501(c)(3) and do not enpower the organization
to engage in any substantial activities which do not further one
or nore exenpt purposes. In addition, the organizationa
docunments (or applicable state [aw) nust require the organization
to expressly dedicate its assets to exenpt purposes in the event
of a dissolution.

The operational test requires the organization to be
engaged primarily in activities which acconplish one or nore of
t he exenpt purposes specified in section 501ﬁc)(3). The test
will not be net if "more than an insubstantial part" of the
organi zation's activities is not in furtherance of exenpt
purposes. Exanpl es of inperm ssible conduct include inurement of
net earnings to private individuals and engaging in certain
prohibited political activities, such as substantial |obbying or
participation in political canpaigns on behalf of or in_ _
opposition to candidates for public office. Nonprofit California
public benefit corporations also may be required to show that no
nore than 49 percent of the organization's directors are
"interested persons” or their close relatives, as defined in

9.




California Corporations Code section 5227. (See Chapter 6 for
di scussion of "interested" directors.)

"Public Charitv" or "Private Foundation'?

Organi zations that qualify for exenption under | RC section
501(c)(3) will be classified by the IRS as either a public
charity or a private foundation. Mbst organizations (with a few
exceptions, such as churches) are presunmed to be private
foundations unless they receive a determ nation fromthe IRS that
they are a "public charity". In general, an organization will be
classified as a public charity if it receives a certain
percentage of its total support from governnment sources, other
public charities or a broad base of individual donors. An
organi zation also may avoid being classified as a private
foundation if it maintains a support relationship with one or
nore public charities or governnental entities; this relationship
may be either financial or progranmmtic.

Classification as a private foundation carries with it
several disadvantages, including a 2 percent excise tax on the
organi zation's net investnent incone, certain [imtations on the
deductibilit¥ of charitable contributions by individual donors, a
wi de range of operational requirenents and restrictions and nore
burdensone reporting requirenents.

Unrel ated Business Incone |Is Taxed

Regardl ess of their private foundation classification,
section 501(c)(3) organizations are subject to tax on incomne
derived from actively conducted business activities that are
substantially unrelated to the organization's exenpt purposes.

How To File For |ncone Tax Exenpt Status

An organi zation that w shes to obtain incone tax exenpt
status nust file applications with the appropriate federal and
state authorities. (Qbtaining a federal tax exenption under |RC
section 501(c)(3) requires the submssion to the IRS of Form 1023
(Application for Recognition of Exenption under Section
501?0)(3).) The application generally nmust be filed within 15
nonths from the end of the nmonth of 1 ncorporation. I ncone tax
exenpt status, if granted by the IRC, will be retroactive to the
date of incorporation. Under recently enacted |egislation, an
organi zation filing an initial application for incone tax exenpt
status also nust pay a fee ranging from $150 to $300. A sinilar
procedure requires the submssion to the California Franchise Tax
Board of Form 3500 to obtain tax-exenpt status in California.

More information on the criteria and procedures for applying for
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federal tax exenption can be found in LRS Publication 537 (How to
Apply for and Retain Exenpt Status for Your Organization).

In general, |RS Form 1023 requires the organization to
submit the follow ng documents: (1) a conformed copy of the
organi zation's articles of incorporation (or trust instrunent);
(2) the bylaws (if a nonprofit corporation); (3) the Enployer
| dentification Nunber of the organization or an_aPpIication
therefor on Form SS-4); (4) a statenment of receipts and
di sbursenents; (5) a current balance sheet; (6) other financia
information, including a proposed budget for two years in the
case of newy forned organizations; and (7) an executed copy of a
consent to extend the period in which to assess tax (Form 872-C)

Federal |laws enacted in 1988 require all tax exempt
organi zations to nmake available for public inspection at their
of fices during regular business hours a copy of the three nost
recent annual information returns (Form 990 or 990-PF for IRC
501(c)(3) organizations), exenmption applications and
determnation letters.

Propertv Tax Exenption

The California State Board of Equalization, together with
county assessors, are the admnistrators of the welfare exenption
from property taxation (Cal. Rev. & Tax Code, § 214 et seq.).
There are many requirenents for obtaining a welfare exenption
from property taxes, and incone tax exenpt status is only one of
them  For further information, see the listing for State Board
of Equalization in the "Directory of Services."

Sales Tax Exenption

A charity that sells itenms may be required to collect and
remit to the state sales tax on goods sold. The rules for sales
tax exenption are different fromthe rules for inconme tax exenpt
status. The exenption for sales tax related to the charitable
purpose is subject to many regulations. For further information
see the listing for State Board of Equalization in the "Directory
of Services."

G her Types O Tax Exenption

Section 501(c)(3) organizations also may be_exenpt from
property taxes and certain federal excise taxes. They generally
are not exenpt from sales and use taxes or enploynent taxes.

_ ~The law of tax exenpt organizations is highly conplex, and
this discussion is intended only as a broad overview of the
requi rements for exenption. Oganizations with special problens
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or that need nore assistance should consult the listings in this
CGui de under "Directory of Services" and "Bibliography”, or a
private attorney or tax expert,

FREQUENT ESTI ONS

, How long does it take to find out if our organization
Q will receive federal incone tax exenpt status from |RS?
A Cenerally, it takes at |east three nonths after filing the
application for inconme tax exenpt status (Form 1023) with IRS to
learn if the application has been granted. \Wen | notifies you
of the decision to grant federal income tax exenpt status, |IRS
w Il include instructions for annual filing of IRS Form 990 or

990-PF which is required to maintain federal income tax exenpt
status. (See "Directory of Services" for IRS listings.)

0. ‘f leni I i . I : . f
already donated to the organization?

A In nost cases, all funds collected by a charitable

organi zation are irrevocably dedicated to charitable purposes.
Even if the organization fails to receive incone tax exenpt
status fromIRS, the funds nust be used for charitable purposes,
and cannot be refunded to the donors.

| n special circunstances where an organization was forned
as a public benefit corporation by m stake, where its organizers
intended it to be a nmutual benefit corporation, and where all the
funds received were dues from nenbers, the organization nmay be
allowed to termnate as a charity and refund the dues and ot her
assets to nenbers, rather than to charity. However, the Attorney
CGeneral's witten consent nust be obtained if the organization
was formed as a public benefit corporation

Q. What are the procedures for obtaining state income tax
exenpt status for our organization?

A The procedures for obtaining California incone tax exenpt
status fromthe California Franchise Tax Board are simlar to
those for IRS. California FTB Form 3500 nust be conpleted and
subnmitted to FTB. The FTB will notify the applicant of its

deci sion on exenpt status, and also send instructions for annua
filing %f FTB Form 199. (See "Directory of Services" for FTB
l'isting.
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Q Qur charitable organization has special tax problens.
Wiere can we find an _expert on _charitable tax exenpt
Oor gani zati ons?

A The law on charitable tax exenpt organizations is very
conpl ex and quite specialized. Be certain if you hire a tax
attorneK or other tax expert that the person is know edgeable
about this area of tax law. You may contact anK of the follow ng
for tax expert referrals. Be sure to specify the area of
expertise that your organization seeks.

- The County Bar Association referral service in your area.

- Accredited | aw schools in your area wll usually have a
tax specialist on their faculty. The tax professor may be
able to refer you to an attorney who specializes in tax
exenpt organi zati ons.

- Large charitable organizations in your area nmay be able to
give you nanes of tax experts who have assisted their
or gani zati on.

Q If our charitv is aranted federal and state incone tax
exenpt status, does the charity have to pay property tax
on property it owns? Does the charity have to pay sales
tax _on itens it sells?

A A charity with incone tax status may still have to pay

?roperty tax and sales tax. The rules that apply to exenption
rom property and sales taxes are different fromthe rules for
i ncome tax exenpt status. Contact the State Board of
Egualization and the local county assessor's office for

addi tional information. (See the "Directory of Services"
listings.)
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Chapter 4

CHARITY AS AN BVAOMER

Many charities hire enployees to staff their offices,
provi de program services, conduct fund raising, maintain books
of account, file tax forns and provide other necessary services
for the operation of the charity. The fact that a charity has
"tax exenpt status" and is a nonprofit corporation does not
excuse it fromthe same legal obligations to its enployees which
apply to any business corporation. This chapter describes
several inportant legal obligations of enployers.

L Applications for Enployer Identification Nunber
(I'RS Form SS-4) .

Even if a charity does not intend to hire enpl oyees, it
must still apply for an Enployee Identification Number ("EIN')
by filing an SS-4 with its federal tax exenption application.
The EIN 1s the corporate equivalent of a Social Security Number
and is used by the Internal Revenue Service to identify the
corporation's information returns in |IRS records.

2. Federal and State Corporate Enpl oynent Taxes

A corporation's own tax exenpt status allows exenﬁtion
fromtax on the corporation's income. As an enployer, the
corporation remains obligated to report any enpl oyee's incone and
to make proper w thhol ding paynents to the federal and state
governments. Wthholding requirements are strictly enforced
Failure to conply could result in tax problens for the _

organi zation, its directors and enployees. The following is a
list of information forns and w thhol ding returns that enployers
must file with the state and the federal governnent:

- Enployee's Wthholding Certificate (W4)

- Corporation Federal Quarterly VWthhoIdin? Ret ur ns
(Form 941-E) and bank deposits of withheld income
taxes and social security taxes.

- Annual Federal Wage and Tax Statenent (W2)

California Enployer Registration Form

California Incone Tax Wthholding form (SE-44)
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— California Unenploynent and Disability |nsurance
(quarterly)
— Annual Federal Unenpl oynent Tax Return

Federal withholding obligations are explained in_ Internal
Revenue Service Publication 15 (G rcular E--Enployer's Tax Quide)
whi ch may be obtained fromyour local IRS office.

3. Enpl oyee relations

Legally, a charitable organization is treated |ike any
other enployer; it has an inplied "contract" with each of its
enmpl oyees, whether or not the enployee has signed a witten
contract governing the terms of enploynent. o avoid
nisunderstandin?s between the charity and its enpl oyees,
directors or officers should provide each enployee with a
witten statement of the charity's enplo%nent pol i ci es,

i ncl udi ng any enpl oyee benefit plans such as vacation policies,
health plans, retirement or life insurance plans.

4. State and federal |aws regarding working conditions,
m ni num wages, overtinme pay, and discrimnatory
hiring/firing practices.

General ly, public benefit corporations and ot her
charitabl e organi zations are subLect to laws governing ternms and
condi tions of enploynment and prohibitions on discrimnation to
the sane extent that private, business corporation enployers are.
Rel i gi ous corporations may be exenpt from some of these |laws and
restrictions.

5. | ndependent Contractors

Utimitely, the IRS will decide whether the people who
work for a charitable organization are enpl oyees for whom tax
wi t hhol di ng and reporting by the enployer applies, or whether
they are "i1ndependent contractors" for whomthese enPoner
obl1gations do not apply. An enployer who incorrectly classifies
enpl oyees as "independent contractors" nay be held personal
l'iable for penalties and damages if the IRS disagrees with the
classification. [f your organization plans to work with
"i ndependent contractors,” you may wish to consult an attorney or
ot her expert about IRS guidelines for such classification

FREQUENT ESTI ONS

Q. During the early vears of operation, our charity had
insufficient funds to pay key enployvees the true val ue of
their services. Now that we have adequate revenues, can
we pay our enployees retroactively?
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A This problemis not unusual. The answer is conplicated by
the law that says that charitable assets may not be distributed
as "profits" or dividends to any person. hder this rule, a
charity that hired an enpl oyee under a contract for $20,000
yearly salary (assuning that to be a fair rate for the services
performed) but was unable to neet those paynents the first year,
woul d be allowed later to make up the ampbunts due as revenues
becanme avail able, because of the contractual obligation

However, 1if the charity had not contracted to_Pay t he enpl oyee
the "fair" price, but some |esser amount, or if, wthout a
contract, the charity sinply paid the enpl oyee what it could
afford fromavail able nonthly revenues, the charity could be
barred from |l ater paying an additional "bonus" to the enpl oyee.
Paynment of charity funds as a gift or "bonus" to any person nay
be an illegal distribution of charitable assets, for which
directors of the charity can be held personally liable. A person
who works as a volunteer for charity has no legal right to
pay%nt 0(1; conpensation from the charity. Actlal expenses may be
rel mbur sed.

Q Qur charity has been sued by an enplovee for breach of
enpl oynent contract and for discrimnation. WII the

save us the expense of hiring a private attorney?

A No. The Attorney General acts as the attorney for the
gener al Public to protect all beneficiaries of charitable assets
agai nst fraud and nismanagenment of those assets. \Wen the
Attorney Ceneral sues charity directors for fraud, the action
usual |y seeks repaynment fromthe directors to the charity. In
other types of cases, where directors and the nonprofit
corporation are sued by enpl oyees or other persons for violations
of contract, for injuries, or for other civil wongs, it is the
obligation of the directors to hire an attorney to defend the
corporation at the corporation's expense. \Wen corporations are
able to purchase insurance for general liability coverage, the
insuror will usually provide an attorney to defend the

cor por ati on.

Q just learned that an I bezz| from
our charitv. What can we do about it?

A Upon | earning that an enployee has enbezzled funds from
the charity, the directors have a legal duty to take reasonable
steps to try to recover the funds and to refer the matter to_the
| ocal District Attorne% for possible crimnal prosecution. The
directors may have to hire a private attorne%]to file a civi
suit against the enployee for restitution. rectors nmust
eval uate whether the prospect of recoverY out wei ghs the probable
costs of suit. The loss to charity should be reported on the
CT-2 Report filed with the Attorney CGeneral, which should include
?n expl anation of action taken by the directors to recover the
0SS.
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Chapter 5

FI SCAL MANAGEMENT: BOOKKEEPI NG,
ACCOUNTI NG, REPORTI NG REQUI REMENTS

Efficient and accurate fiscal managenent is very
important to all charitable organizations. This requires the
directors to organi ze and docunent the financial affairs of the
charity. It may be useful for the charity to hire an accountant,
controller or other fiscal nanager

I n choosing a nethod of fiscal managenment, the needs of
various users of the accounting information nust be consi dered.
There are two general categories of users: (1) internal users -
managenent staff, board of directors and nenbers; and (2)
external users - governmental agencies, grant neking
organi zations, banks and other financial 1nstitutions.

Internal Controls Over the Fiscal Minagenent System

The goal in establishing internal controls over the fisca
managenent of a charity is to prevent error, fraud, theft or
m smanagenent . Good internal controls safeguard charitable
assets and insure reliability of financial records. [Itenms which
make up an effective control systeminclude budgets, segregation
of duties, policy and procedures manuals, clear definition and
adherence to set Procedures for managenent authority, and
periodic review of the control system A systemrequiring two
signatures on all the corporation's checks is an inportant
control measure. Continuing cost-benefit analysis by charity
managers is vital to effective operation and survival.

The charity's directors play a key role in establishing
internal controls for the charity. Their approval of policy and
procedures deternmne the fiscal managenent system  The m nutes
of the board neetings should reflect these inportant policies.

Many charity directors seek expert advice froma _
prof essi onal accountant to assist in designing and inplenenting
the fiscal managenent system Choose an accountant carefully and
be specific about the charity's needs. Ask the accountant about
his or her experience with other charitable organizations. Check
ref erences.
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Preventing Internal Fraud and
Theft of Charitable Assets

Fraudul ent diversion of charitable assets by enployees,
officers and directors with control over those assets can occur
at either the receipts or the disbursenent phase. Charities
receive many donations in the form of cash and checks. The
person who receives and records the cash and checks coul d,

W thout proper controls, deposit those funds into unauthorized
bank accounts and divert the funds to personal use, wthout the
know edge of other enployees or directors. For this reason it is
very inportant to separate the function of recording cash
recei pts fromresponsibility for access and control over the
receipts. Assigning different people to the separate tasks of
;eco&ding recei pts and maki ng bank deposits mnimzes the risk of
raud.

At the disbursements level, it is inportant to require two
signatures on all checks drawn on the charity's account. This
reduces the risk of such fraudul ent practices as witing checks
to cover unverified expenses or to pay fictitious creditors or
phant om grant ees.

Directors should continually nonitor the budget and
anticipated revenue sources and anounts during the year, and
conpare those figures to the actual revenue reported during the
year. Anﬁ si zabl e differences betwen expected and actual
revenue should be carefully investigated by directors or
desi?nated officers to obtain a full explanation. The directors
should review quarterly the charity's bank account statenents,
check reconciliations, and the books of account for any obvious
irregularities.

Annual independent audits are the best protection against
internal fraud and fiscal msmanagenent. |ndependent audits can
be expensive, however, and nay be beyond the budget capabilities
of small charities. A good alternative is to retain an
I ndependent accountant to conduct a review of the charity's
financial statenents, and issue a review report to the directors.
A review is usually nuch | ess expensive than an audit, and can
alert directors to serious deficiencies in the internal control
system as wel |l as possible fraud.

Conponents of an Accounting System

A charity's accounting systemshould reflect accurate,
under standabl e data that is useful in making managenent
decisions and preparing reports. Books shoul d adhere generally
to the standards of Accounting and Financial Reporting for
Nonprofit Health and Welfare Voluntary Organizations, and to
generally accepted accounting principles. The actual books of
accounts to be naintained depend on the type of organization
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For exanple, a grant making organization would have different
accounting needs than a health clinic or nmuseum  Generally, an
organi zation's books of accounts wll include:

1. General Ledger

A general |edger consists of a nunber of accounts
representing stored information about a particular kind of
asset, liability, fund balance, revenue or expense.
Information is taken from the general |edger to prepare
financial statements such as the Balance Sheet or the
I ncone and Expense Statement. The amounts reported in the
CGeneral Ledger accounts are often totals for a given tine

eriod for a class of accounts detailed in subsidiary
edgers.

2. Subsi di ary Ledgers

Subsidiary |edgers provide greater detail for a
particular account. For exanple, an accounts receivable
subsidiary ledger lists information on each customer's
purchases, payments and balance. The general |edger
contains one figure representing the total for a period
from all subsidiary |edgers for that account.

3. Journal s
Information from business papers is recorded in

chronol ogi cal order in journals. Various types of
journal s include:

- Sales Journal - sales are recorded as they are nade
usual Iy all information is taken from the invoice.

- Di sbursenment Journal - cash/checks going out to pay
for expenses, acquiring assets, making grants, are
recor ded.

- Receipts Journal - cash/checks conming into the
organi zation are recorded.

- General Journal - non repetitive types of
transactions and corrections or adjustnents are
recor ded.

In addition to an accurate system for recording fiscal
data, a charity needs a filing system that allows easy access to
various business docunents and helps the accountant when
preparing periodic financial statenments, tax returns and
managenent reports. A good fiscal managenent system allows you
to trace any transaction from the financial reports to the
genergl | edger, subsidiary ledgers, journals and business
records.
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Reporting Requirenents to Governnment Agencies

In addition to keeping financial records, the accountant
may be responsible for preparing and filing reports for the
charity with various government agencies. Even if vyour
account ant does not prepare these reports for you, you should ask
that a report-filing calendar be established for the charity to
assist directors in conplying wwth all the required filings.

Li sted bel ow are sone of the annual reporting and filing
requi renents that apply to nost charities.

1) Periodic Report to the Attorney General's Registry of
Charitable Trusts (Form CT-2).

2) Federal information returns of tax-exenpt organizations to
the IRS (Forns 990, 990-PF).

3) California return of tax-exenpt organizations to Franchise
Tax Board (Form 199, Form 109).

4) Quarterly federal enploynment tax deposits (FICA) to the
| RS.

5) Quarterly enploynent deposits to the California Enpl oynent

Devel opnent Depart nent.

6) Forms W2 (provided to enﬁlo%ees each year and copies
filed by the enployer with the federal and state
governments).

7 Forms 1099 (provided to non-enpl oyee service providers and
copies filed with the federal and state governnents).

8) Local and state property and sales tax statenents and
returns.

_ In addition, an IRC 501(02(3) or gani zati on nust keep
copies of its three npst recent federal tax returns jts exenpt
status application and determ nation letter available fqf

i nspection by the public at is main office and any other office
with three or nore enpl oyees.

FREQUENT QUESTI ONS

Q What specific fiscal nanagenent procedure will help to
protect our charity agalnst ftiscal m smanagenent and

enbezzl enent ?

A Ceneral |y, fiscal managenent policg shoul d provide for
careful periodic review by directors and by independent

accountants.  Procedures such as a dual signature requirenent on
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all charity bank accounts, periodic review of nonthly statenents
by the board and an annual independent audit are highly
recommended.

. W Lt har| 1 | | ind |
Q audit or review?

A At mnimm the board of directors should review the
charity's financial conditions regularly. A Financial Audit
Committee could be created to review the charity's finances and
watch for irregularities. Low cost accounting Services may be

available. See the "Directory of Services" |istings.

, 1l was recently appointed to the board of directors of a

Q charity, and | have discovered that the charity's records
are disorganized and jnconplete | also suspect that a
former director misused the charitv's funds Wiat _shoul d
| do?

A Sonme people who find thenselves in the situation descri bed
above sinply resign fromthe board of directors. [If a director
decides to continue to serve in the circunstances described, he
or she should protect hinmherself against possible liability for
negligence by 1nsisting that an independent audit of the charity
be conducted inmmedi ately, and that a conpetent enployee be hired
to establish a proper accounting systemand to maintain the
corporate records.

Any person who suspects fiscal abuse of charity assets is
encouraged to report the matter to the Attorney Ceneral's
Charitable Trust Section, which has investigative audit powers
and may bring civil action to recover diverted charitable assets.
Any evidence of crimnal activity, such as enbezzl enent of
charitable assets, should be reported to the local district
attorney for possible crimnal prosecution
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Chapter 6

DI RECTORS AND OFFI CERS
OCF PUBLI C BENEFI T CORPORATI ONS

Every corporation must have directors and officers.
Legal ly, a public benefit corporation nmay operate with one
director. However, nost charities operate with three or nore

directors, which is strongly reconmended. In addition to
directors, every Pub[|c benefit corporation is required to have a
president, a chief financial officer and a secretary. Additiona

officers may be appointed. The powers, duties and Tiabilities of
directors and officers of public benefit corporations are
governed by California statutes. Directors are required to

di scharge their duties consistent with a fiduciary obligation to
the charity.

DI RECTORS:

Powers and Duties of Directors

The directors of a nonprofit public benefit corporation
are responsi ble for conducting the corporation's affairs and for
exercisin% the powers of the corporation. Directors may del egate
many of their powers to others, such as officers and enployees,
gut_the directors are ultimately responsible for all corporate

eci si ons.

Directors may be elected (usually by nenbers) or
desi gnat ed ?by the board of directors or other persons). The
provisions tfor election, resignation, renoval, terns of office,
quorum necessary for action by directors, action by executive
committee, delegation of powers, and other inportant issues
affecting directors are generaIIY covered by California statutes.
These powers and procedures should be set forth clearly in the
corporation's byl aws.

Conpensation of Directors:

Most directors of public benefit corporations serve on a
vol unteer basis, and do not receive conpensation, other than
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occasional reinbursenent for actual expenses of attending
meetings (mleage, parking fees, nmeal costs). However,
California law permts directors to receive reasonable
“conpensation as a director or officer," and distinguishes such
conpensation from other payments to directors that raise conflict
of interest questions. Reasonable conpensation paid to a
director or officer is not "self dealing" and it does not inpair
the ability of the director to serve as a "disinterested"
director in reviewmng other corporate transactions. California
| aw does not suggest what anount of conpensation to a director is
a reasonable one. The Attorney GCeneral audits paynents to
directors that are nore than nom nal.

Standards recently adopted by the National Charities

Information Bureau state that trustees and directors should be
volunteers and not conpensated other than for expenses.

Liability of Directors:

. In general, directors of nonprofit corporations, |ike
directors of business corporations, are usually not personally
liable for the debts, liabilities or obligations of the

cor poration. A director may be held personally liable to repay
damages to the public benefit corporation where he has breached a
duty of care or loyalty to the corporation. A director's

personal liability to third parties is very limted. California
law on director's liability 1s conplicated and has been changed
frequently by the Legislature.

1. Nonpaid, Disinterested Director Wiwo Acts in Good Faith
Wth Reasonable Care Is Not Liable to Corporation.

A nonpaid director of a public benefit corporation who
performs his or her duties in good faith,, in a manner the
director believes to be in the best interest of the corporation,
and with reasonable care and inquiry under the circunstances has
no personal nonetarv liability to the corporationinanaction
based on alleged failure to discharge the director's duties.

This protection against liability does not apply to a director
who engages-in self dealing or who makes or receives a prohibited
| oan or distribution of the corporation's assets.

2. Volunteer Director Not Liable to Third Parties:

A volunteer director or an officer has no personal
liability to a third party for a negligent act oromission in
performance of the director's duty if the director: 1) acted
within the scope of his or her duties,; 2) was not grossly
negligent, reckless, wanton or intentional; 3% and the' danages
caused are covered by a [liabilityinsurance policy issued to the
corporation, or the directors made reasonable efforts to obtain
liability insurance.
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3. Duty of Lovalty and Conflict of Interest

a. Sel f-Dealing Transactions: Directors May Be Liable
For Damage to Cor poration

A "self-dealing" transaction is one between a director and
the public benefit corporation in which the director has a
"material financial interest.” Such transactions include paynment
of a salary, contract fee, conmssion or other benefit of
material econom c value fromthe public benefit corporation to
one or nore of its directors, or to a corporation or partnership
in which a director has a material financial interest. In
reviewi ng self dealing transactions, the Attorney General
considers a financial interest "material" to a director if it is
| arge enough to create an appearance of conflict of interest.
This is a question of fact in each case.

Sel f dealinﬂ transactions between a director and the
charity on which the director serves are inherently suspect. The
director's first duty of loyalty is to the charit¥, and it may be
difficult for a director to carry out that duty it he or she Is

al so looking to nmake a profit fron1transactin? busi ness with the
charity. This is one reason that California [aw requires that

all boards of directors of public benefit corporations be
conposed of at |east 51%of directors who are "disinterested"
fromthe corporation. "Disinterested" nmeans that the director is
not involved personally in any self dealing transactions wth the
charity, and also that none of his or her relatives is receiving
salary or other contract paynents from the charity. A mpjority
di sinterested board of directors is absolutely critical to insure
that the charity is protected against unfair self dealing
transactions and other conflicts of interest.

When a self dealing transaction is not fair to the
charity, and when the self dealing director charges an
unreasonabl e price or makes an excessive profit froma self
dealing transaction, the charity suffers damage to its assets.
The Attorney General and others may sue the responsible directors
to recover fromthemthe actual damages to charity, plus
interest, and in some cases punitive damages. Any damages
recovered are returned to the charity. ten the self dealing
directors and other directors responsible for the damage are
removed from the charity's board.

O course, there are cases of self dealing where the
charity actually benefits and is treated fairly. |If a director
contracts with the charity he serves to provi de needed services
at a fair price, if the terns are reasonable to the charity, if
the contract is for the charity's benefit (not the director's
benefit), and if the charity "could not have obtained a nore
advant ageous arrangenent with reasonable effort under the
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circunstances," there is not likely to be any damage to the
charity fromthe self dealing transaction. California |aw sets
out these sane criteria for review by disinterested directors of
any self dealing transaction. |If the directors have all of the
facts before themand in good faith, find that these criteria are
met, they may "validate" a self dealing transaction and protect
the disinterested director(s) against liability for self dealing.

Qbviously, if the "disinterested" directors do not conduct
their review of self dealing in good faith but nerely as a sham
to protect other directors, there would be no effective
val i dati on. In cases of fraud and collusion by the directors,
all directors could be held liable for damages to the charity.

b. Director May Be Liable For Mking Prohibited Loans
From the Charitable Corporation

A director may be held personally liable for nmaking a | oan
of the charitable assets to a director or officer of a public
benefit corporation. Prior approval froma court or the Attorney
General is required for nost [oans froma public benefit
corporation to an officer or director. Exceptions are allowed
for certain types of primary residence |oans under specified
condi tions.

C. Director Moy Be Liable For Prohibited Distribution of
the Charitable Assets.

A director may be personally liable for making or
receiving a prohibited "distribution" of the public benefit
corporation's assets. Exanples of prohibited distribution
include: 1) transfers of corporate funds or assets to directors,
officers or nenbers wthout tair consideration; 2) paynent of
excessi ve or unauthorized sal aries, non contractual benefits or
"bonuses"; 3) inproper gifts of charitable assets to individuals;
4) and ot her uses of the corporate assets unrelated to carrying
out the charitable purposes.

Deri vati ve Actions Against D rectors

Legal actions filed against directors to recover damages
resulting frombreach of a director's duty to the corporation are
called "derivative actions." They are usually filed by the
Attorney Ceneral or a disinterested director, on behalt of the
corporation and its charitable beneficiaries. Derivative actions
agal nst directors usually seek recovery of nonetary danmages from
the responsible director(s) and other equitable relief. Any
repaynment is made to the corporation or another simlar charity.
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Statutory Transacti ons

California law requires that certain transactions by
public benefit corporations require either consent by or notice
to the Attorney CGeneral. These transactions are treated with
special attention because they significantly change the
cor poration. These transactions Include dissolutions, nergers,
sal es of substantial assets, conversions and anendment of
articles. See Chapter 10 for nore detail on statutory
transactions.

I ndemni fication and | nsurance

California law al lows for public benefit corporations to
indemify directors for costs and expenses of litigation in both
third party actions against the corporation and sone derivative
actions on behalf of the corporation. No indemification
however, is permtted for director's fraud, bad faith acts and
unsuccessful defense of self dealing.

_ Public benefit corporations nay_purchase i ndemmi fication
insurance to protect directors' liability for nost actions, but
not for fraud and self dealing.

CEEl CERS

Every nonprofit corporation nust have at |east three
officers: a president (or chairman of the board), secretary, and
a chief financial officer. The officers are usually appointed by
the directors. Oficers' responsibilities are spelled out in the
corporation's bylaws. Their duties usually include maintaining
books of account, responsibility for deposits and disbursenents,
keeping minute books, giving required notices, and other such
duties as the directors prescribe.

The duties of officers and nethods for their appointnent
and renoval shoul d be cIearIY stated in the corporation's byl aws.
CGenerally, officers are not liable to the corporation or to
third parties who sue the corporation. If an officer has acted

in & fraudul ent or grossly negligent manner, he or she may be
i abl e.

FREQUENT ESTI ONS

self dealing and loan transactions that are submitted for
approval to the Attorney Ceneral's office?
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A The Attorney Ceneral applies the statutory criteria for
determ ning fairness of self dealing transactions, as set forth
in California Corporations Code section 5233. Facts are reviewed
to determ ne whether the self dealing is for the benefit of the
charity, whether the ternms are fair and reasonable to the
charity, and whether there is no better alternative available to
the charity.

I n review ng proposed | oans froma public benefit
corporation to a director or officer, the Attorney General
applies a standard of strictest scrutiny. Unlike self dealing
transactions, which nay be validated under statutory standards,
nost |oans from a public benefit corporation to a director or
officer are absolutely prohibited by [aw. In reviewing a |oan
transaction, the Attorney Ceneral asks whether the loan is
strictly necessary to carry out the charitable programand to
protect charitable assets. Additional criteria applied by the
Attorney Ceneral in reviewng a |oan transaction include review
of better alternatives, review of ternms and adherence to market
interest rates, full security and fixed term requirements.

Q The directors of our public benefit corporation which
operates a school, voted to convert it to a business

cor poration. WIll the Attonev GCeneral approve this
conversion? How long will it take to get an answer?

A The Attorney Ceneral's answer will depend upon a thorough
review of all the facts. Conversion is permtted by statute i
the terns are approved by the Attorney CGeneral and all of the
charitabl e assets of the converting public benefit corporation
émhich are irrevocably dedicated to charitable purposes) are
istributed to another charity with simlar charitable purposes
to the converting corporation. The Attorney General's office
| ooks at all material facts of a conversion to determ ne the
fairness of the transaction to the charity. |s the value
assigned to the converting public benefit corporation the true
fair market value of the corporation? [|s an independent
apprai sal needed? WII| the directors of the public benefit
corporation beconme the directors and sharehol ders of the new
busi ness corporation? Are there self dealing issues? Are the
terns of paynment or purchase of the converting corporation fair
and reasonable to charity? |[Is the charity designated to receive
the payment or purchase price a qualified IRC 501(c)(3)
organi zation with simlar purposes to the converting corporation?

The review of facts and | egal analysis required for the
Attorney General's decision to aEprove or di sapprove a corporate
conversion nmay take fromtwo weeks to several nonths, depending
on the facts and conplexity of the transaction
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Chapter 7
MEMBERS |IN A PUBLI C BENEFI T CORPORATI ON

California | aw does not require a public benefit
corporation to have nenbers. Any public benefit corporation may
create classes of menbers and offer menbership to individuals or
corporate entities. Depending on the bylaws, nmenbers may be
vested with significant voting and other statutory rights, or
they may sinply be donors who enjoy honorary menbership w thout
voting or statutory rights.

Menbers wth legal rights under California statutes are
created when a public benefit corporation's articles of
I ncorporation or bylaws give its nmenbers the right to vote for
directors and/or to vote the manner in which the charity's assets
will be disposed upon dissolution or merger. California |aw
gives certain other rights to those "voting nenbers” includin%:
1) the right to inspect certain corporate records; 2) the right
to elect and renpbve directors; 3) rights to notice of neetings;
4) the right to sue the directors in derivative actions, or third
parties on behalf of the corporation, under certain
ci rcunmstances and subject to specified limtations; 5% and ot her
rights spelled out in the statutes and corporation's byl aws.
Cl asses of votin? menbers cannot be abolished by the directors
W t hout consent from the voting nenbers.

Many public benefit corporations have "honorary nmenbers”
who receive a formof "menbership" recognition in return for
their donations or services. Honorary menbers do not have voting
riggts or statutory rights and should not be confused with voting
menber s.

Members, as such, are not personally liable for the debts,
liabilities or obligations of the public benefit corporation. A
menber is not liable for the actions of directors, unless a
menber personally benefitted froman unfair self-dealing
transaction, prohibited distribution of corporate assets, or
ot her inproper action
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FREQUENT ESTI ONS

Q Wiat is the difference between honorary and statutory
menber s?
A Unli ke the honorary nenbers, statutory nenbers are given

legal rights to protect their menbership interests. They are
allowed to inspect corporate records, attend neetln%IO and have
other privileges outlined earlier in the chapter norary
menbers are usually contributing donors who do not have | ega
rights as nmenbers. Consult the bylaws of your organization to
determ ne your status.

Q . .
to attend neetings of the board of directors and inspect
the corporations financial records has been denied by the
directors. VWat are ny rights? Can | sue?

A. Statutory nmenbers have |legal rights to receive annua

reports, to inspect and copy corporation records and to exercise
their voting rights set forth in the corporation's articles or
bylaws. These rights can be enforced in civil court actions.
Menbers are entitled to notice and have rights to attend
menbership neetings. Cenerally, menbers do not have statutory
rights to notice or attendance at board of directors neetings.

Q. Are public benefit corporations subject to the open
neeting requirenents under California |aw?

A No. Legislative bodies, school districts and governnenta

entities and their subsidiaries are subject to the open neeting

requirements. Mst charities do not fall into these categories.

Sonme charitabl e organi zations may be considered as "governnent
entities" because of substantial governnent funding or governnent
a?enc affiliation. |If you believe a charity is closely

filiated with a governnent agency, contact that governnent
agency to ask about your rights to attend the charity's neetings
under the open neetings requirenents.

Q | ama donor to a charity. Can | obtain the charity's
financial statenent?

A Yes. You have a right to review the periodic financial
report (CT-2) filed by the charity with the Registry of
Charitable Trusts. These reports are public records avail able
for inspection by any person. However, corporate books and

i nternal accounting records of the charity are not required to be
di sclosed to donors or to the general public.

The Attorney Ceneral does have the power to review
internal corporate records. CQher parties authorized to inspect
the internal financial records and books of a charity include the
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RS, Franchise Tax Board, grantor agencies (by contract), and
directors. Statutory voting menbers also have linmted rights to
i nspect internal corporate records.

Q | ama statutory voting nmenber of a charity and would |ike

to use the charity's mailing list to send out infornmation
An | entitled to use the mailing list?

A Yes, wWith l[imtations. The mailing list of your charity
Is considered a val uable corporate asset, and the val ue _
dinmnishes if the list is distributed. California |aw provides
Sﬁecific procedures for menber mailings through a "blind" use of
the list. Your information is mailed out w thout disclosing the
contents of the list to any person. The charity cannot refuse
¥our mai | i ng request based on the content of your nessage, soO

ong as your nmailing is reasonably related to your rights as a
voting menber of the charity.

Q The directors of a public benefit corporation wish to
abolish the class of voting menbers because the nenbers
are threatening to sue the directors. Is this possible?

A It will be very difficult. Casses of voting nenbers

cannot be abolished without their consent. Nor can their rights
as voting nenbers be changed w thout proper notice, due process,
and their consent.
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Chapter 8

CHARI TY FUNDRAI SI NG

All charities must raise funds to survive. Myst charities
rely on various income sources, including public support,
governnent funding and private foundation grants to sustain their
OEerating budgets. Some charities collect fees for services
they provide as part of their charitable prograns.

Every year in California, individuals contribute billions
of dollars in response to charity fundraising appeals. Sone of
t he nost popul ar fundraising techniques used by charities
include: 1) direct in-person requests for donations by volunteers
at honmes and offices; 2) direct mail or telephone solicitation
3) newspaper and nmgazi ne advertisenment; and, 4) sales of tickets
to special events or sales of products. Sonme charity solicitors
are paid for their efforts by the charity or by the private
fundrai ser hired by the charity, while others work as vol unteers.
VWi chever nethod is used, the charity and the fundraisers nust
conply with various federal, state and local requirenents.

The federal tax |laws on deductibility of charitable
contributions by donors have an inpact on charitable
solicitation. Recent IRS guidelines require that taxpayers nust
show that the anount clainmed as a deductible gift to charity
exceeds the fair market value of an% benefits received. The IRS
guidelines require that charities should spell out in their
solicitations the market value of dinners, etc., and |ist
deducti bl e and non-deductible suns separately.

California's Charity Solicitation D sclosure Law

California |l aw requires disclosure of certain information
at the tinme a charity solicitation is made. To prevent fraud
and unfairness in charity solicitation, a solicitor should
provide correct information identifying the charity and the
charitable program that will benefit from the contribution.

Ot her pertinent information may be required. California |aw
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overnin% Chari&?ble solicitation will be significantly revised
uring 1989-90.

For current information on California charity solicitation
| aws, contact the Attorney General's Registry of Charitable
Trusts. See the "Directory of Services for |isting.

: I i

In addition to federal and California | aws rePuIating
charity solicitation, many cities and counties in California
require licensing, registration and financial reporting as a
condition to charitable solicitation within their jurisdiction
A partial listing of city and county ordi nances and their
l'icensing offices is included in the 'Directory of Services."
For a conplete list of nore than 200 cities and counties that
have solicitation ordi nances, consult the "Bibliography," under

CEB, Advising California Nonprofit Corporations.

1. In 1988 California law also required paid fundraisers
who solicited for charitable purposes (through direct appeal or
sale) to disclose to the prospective donor the percentage of the
contribution that was tax-deductible to the donor, and the _
portion that would be used for fundraising costs and fees. This
di scl osure was designed to protect the public and legitimte
charities against pronoters who represent they are collecting
money "“for charity" but in fact turn over very little, if any, of
the proceeds to charity.

In 1988, the U S. Suprenme Court ruled on a North Carolina
statute that also required charity solicitors to disclose
information about fundraising costs. The US. _Suprene Court held
the North Carolina statute unconstitutional. The court said that
a state may not require a charity fundraiser to tell each person
solicited about the costs of the solicitation canpaign, because
this information m ght discourage people fromgiving noney to
ch?rin and interfere wwth the free speech rights of charity
solicitors.

The court allowed that the state could require charity
fundraisers to make financial disclosure to the state, however
The state, through its Attorney General, also may publicize
information it has about charity solicitation fraud.

As a result of the 1988 U. S. Supreme Court decision, the
California Attorney General is preparing a new statute to
regulate charity solicitation, which the Attorney General wll
recommend to the Legislature for passage as new | aw.

Charities and charity fundraisers should check California
statutes for new |laws governing charity solicitation
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Choosi ng A Fundraiser For Charity

There are many conpetent and honest fundraisers who
contract their services to charities. There are several ways to
| ocate a reputable charity fundraiser. Contact prom nent
charities in your area (especially colleges, hospitals and
cul tural organizations) for their reconmendations; contact your
| ocal community fund for referrals; contact the professiona
fundrai sers association in your area for assistance. See the
"Directory of Services" for listings.

When sel ecting a professional fundraiser or fundraising
consultant, always ask for references and check them out
carefully. Make sure your charity's rights and obligations are
clearly spelled out in a witten contract. Carify the
fundraiser's rights to fees and paynent of expenses, and try to
get a fundraiser's bond as security. Cash controls and banki ng
procedures for funds collected should be carefully planned to
Insure that charity directors maintain control

Unfortunately, some charities have |ost thousands of
rs in contributions because of fraud or inconpetence by
fundrai sers. Directors who are grossIK negligent in their
ngs with a charity fundraiser could be held personally
for the resulting loss to the charity.

dol | a
their
deal i
[iable

I
e
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Large charitabl e organi zati ons that have sufficient

operating budgets often hire their own "devel opment officers" as
sal aried enployees, to serve as fundraising experts and to plan
and carry out all of the charity's fundraising programs. Many

cultural and educational institutions rely on their directors and
menbers to contribute volunteer fundraising assistance

Charity Bingo, Raffles and I|llegal Ganbling

Generally, private lotteries and raffles are illegal when
the w nning involves chance. However, certain tax-exenpt
organi zations are authorized by State |aw and | ocal ordinance to
rai se noney from bingo, provided that: 1) the proceeds are used
only for charitable purposes; 2) the ganes are conducted by
vol unteer nenbers of the organizations; 3) no salaries are paid
with bingo proceeds; 4) there is no commingling of bingo noney
with any other funds; and, 5) the organization conducting bingo
hold? a galid | i cense issued by the city or county in which bingo
is played.

Charity bingo start-up costs range froma few hundred
dollars to many thousands of dollars. Proper planning by
directors is essential to insure profitable, cost-effective and
| egal ganes. Every charity nmust conply with the local charity
bingo [icensing requirenents before operating charity bingo

33.



ganes. Charities nust account to local |icensing authorities for
all bingo proceeds.

In addition to charity bingo, the only legal lotteries in
California are the California State Lottery instant tickets and

Lotto. A "raffle" is illegal if it contains the elenments of
prize, consideration, and chance. It is a crime in California to
conduct an illegal raffle. Charity auctions of donated goods and

ot her occasional sales and bazaars to raise funds for a charity
are permtted.

A Wrd To Donors: How To Protect Yourself
Against Charity Solicitation Fraud

The Council| of Better Business Bureaus' Philanthropic
Advi sory Service (BBB-PAS) and the National Charities Information
Bureau (NCI B) publish guidelines for Public donors and suggest
basi ¢ steps that may protect against fraud. Some of the
suggestions are:

1. Do not give cash to a stranger. Do not nake a cash
donation to any person who solicits you in the nane of
charity, unless you know the person and know with
certainty that he or she is authorized to collect for the
or gani zati on named.

2. Take the tinme to | earn about the charitable organizations
you support. You can read sunmmari es about many charities
publ i shed by BBB-PAS or NCIB, or review public files on
nmost charities at the Attorney General's Registry of
Charitable Trusts. Many charitable organizations wll
send you a witten financial statenment and description of
their programs. See the Directory of Services for
listings for Better Business Bureau PAS, NCIB and the
Attorney General's Registry of Charitable Trusts.

3. Be assertive on the telephone. If you receive an
unsolicited tel ephone call that asks for a charitable
donation, tell that person you would like to first read
about the organization and its programs. Ask the caller
to mail you any available literature about the
organi zation and say that should you decide to contribute,
you will mail a check to the organization. Be firm

4, To protect against theft, make all your charitable
contributions by check payable to the charity, or use
enpl oyee wi thhol ding prograns.

5. Ask every charity solicitor who solicits you for noney how
your gift will be used for the charity's prograns.
al so about fundraising costs. |s the solicitor's response

to your questions clear and direct, or evasive? |t mght
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surprise you to learn that many "tel emarketing" canpai gns
are very costly. A very small portion of a donation nmade
in response to tel ephone solicitation may ultimtely reach
the charity. |If the solicitor refuses to answer your
questions or tries to intimdate you into making a gift,
protect yourself and hang up.

6. | f you suspect dishonesty or fraud in any charitable
solicitation, report the incident to your |ocal |aw
enforcement agency, and to the Better Business Bureau.
You may al so report the problemto the Attorney Ceneral's
Registry of Charitable Trusts.

FREQUENT QUESTI ONS

Q | _have been solicited for a charity that sounds like it
does good work. How can | find out if this charity is
leqgitimte?

A It may be difficult. If you are not already famliar with
the organization, ask for information and financial reports from
the charity. You may find useful reports about the charity have
been prepared by the Better Business Bureau; contact your |ocal
BBB office for further information. The charity nmay al so be one
of over 47,000 registered with the Attorney General and may have
a public file, which you could review Check also wth any
government agencies that the solicitor tells you are supporting
the charity.

There is really no way for a donor to insure that a
charity is "legitimate" wthout doing a great deal of research
| f you've never heard of the charity, and if the solicitor uses
hi gh pressure tactics, be very cautious!

Q W are professional charity fundraisers. Do we have to
register with the Attorney Ceneral before we start a
fundrai sing canpaign in California?

A No; as of 1988, there is no state registration requirenment
for fundraisers. However, the |aw may be changed after 1989 to
require reg%stration of charity fundraisers with the Attorney
Ceneral . eck with the Registry of Charitable Trusts for
current requirenents. See the "Directory of Services" |isting
for Registry.

Regi stration or licensing may be required in various
California cities and counties. There are nore than 200 cities
and counties that require charity fundraisers to conply with
| ocal licensing and disclosure requirements. Check with the
| ocal police departnent or charity solicitation agency for
applicable Iocal ordinances.
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Chapter 9

M SCELLANEQUS CHARI TABLE TRUST OVERSI GHT- -
TRUSTS: PRORATE;, RELIG QUS CORPORATI ONS

The Attorney General's oversight jurisdiction extends to
all forms of charities. In operating sone types of charities,
the fiduciary duties of a trustee nay be different than they are
for directors of a public benefit corporation

Trusts

Atrust is a legal obligation with respect to property
that is created by a witten instrunent--either a wll
("testamentary trust") or a trust agreenent executed by a living
person ("inter vivos trust"). \en a trust is created for
charitable purposes, the trustee nust register and report to the
Registry of Charitable Trusts, and the Attorney General has
oversight jurisdiction over the trust. The Attorney General may
audit the trust and may file civil actions against trustees for
damages caused by their breach of duty to the charitable trust
and i1ts beneficiaries.

Cenerally, trustees are held to a high duty of loyalty and
reasonabl e care in managing trust assets and discharging the
trust purposes. Court permssion is needed to termnate or
nmodify a charitable trust.

Pr obat e

Wien a will provides a gift for charitable purposes but
fails to nane a specific charitable organization, the Attorney
General's office will defend the charitable gift on behalf of al
public beneficiaries. Usually this occurs in a will contest
where the heirs or friends of the deceased challenge the
charitable gift. In addition to defending the charitable gift,
the Attorney General assists the court in identifying the
appropriate charitable organization(s) to receive the gift.
Notice nmust be given to the Attorney Ceneral of any probate in
which there is a charitable bequest or charitable trust created.
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Rel i gi ous Cor porations

In 1981, California | aw was changed to restrict the
Attorney Ceneral's charitable oversight role with respect to
religious corporations. The Attorney Ceneral's office does not
have the same investiﬂative or enforcement powers over religious
corporations that it has over public benefit corporations and
charitable trusts.

The Attorney CGeneral's enforcement powers may be used only
if the directors of a religious corporation engage In crimnal
activity or conduct a public, fraudulent solicitation for
"secul ar" purposes. As to other harnful actions by directors of
religious corporations, including self-dealing, inproper
di stribution of a religious corporation's assets, and Pross
m smanagenent, the Attorney General does not have the [egal
authority to file a derivative civil action on behalf of the
religious corporation. Only the directors of the religious
co;goration or, in some cases, the corporation's statutory voting
nE ers, may file a civil action to correct these types of
abuses.

FREQUENT OUESTI ONS

Q. How can | set up a trust?

A Consult an attorney. The procedure for setting up a trust
and the applicable laws are conplicated. For a sinple bank trust
account, consult a bank officer.

Q | am a nenber of a church and | am concerned about fisca
m snmanaaenent of church funds. WIl the Attorney Genera
i nvestiaate this?

A No. The Attorney Ceneral has no civil jurisdiction over
directors of religious corporations in matters of breach of

duty. |f you are a statutory voting nenber of your church, you
may W sh to contact a private attorney about possible civil
action to correct fiscal msmanagenent. |f you have evidence of
serious fraud and fiscal abuse by a director, you may wish to
contact the IRS

Q. | am a nenber of a honeowners' association and am
concerned about aross mi snmanadenent of our funds. W I |
the Attorney Ceneral investiaate this?

A No. A homeowners' association is usually a nutual benefit
corporation; it is not a charity. The Attorney General's office
has no jurisdiction over nutual benefit corporations, unless they
control a charitable trust fund. You may wsh to retain a
private attorney to review your |legal rights and renedies.
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Q | am a trustee of a charitable trust that was created to

provide financial assistance to needy students. | _would
like to change the trust purpose to fund environnental
projects. Can | do this legally?
A Probably not. The law of charitable trusts requires that
trusts created for specific charitable purposes be carried out
for those stated purposes, unless it becones illegal, inBossibIe
or inpracticable to do so. To change a specific charitable trust

purpose, the trustee nust file a civil court action asking the
court to apply the cy pres doctrine to change the trust purposes.
The burden of proving 1npossibility, etc. is on the trustee and
is very difficult to meet. If the trustee files a cy pres action
W t hout a reasonable factual basis to clain1inpossi6|i|ty, et c.
the trustee may be held liable for the resulting costs to the
trust. Notice of all cy pres actions by charitable trustees nust
be given to the Attorney General
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Chapter 10

THE ROLE OF THE ATTORNEY CENERAL
I N OVERSEEI NG CHARI Tl ES

Various government agencies take actions that affect the
status and operations of charitable organizations. The IRS and
the California Franchise Tax Board initially determ ne whether
an organi zation qualifies for federal and state incone tax
exenpt status. At an% tine during the operatin% life of a
charity, |RS or Franchise Tax Board may audit the organization to
determine its liability for taxes, penalties, or revocation of
tax exenpt status.

The role of the Attorney Ceneral in overseeing California
charities is different fromthe IRS and Franchise Tax Board. The
Attorney CGeneral represents all the public beneficiaries of
charity, who cannot sue in their own right. The Attorney Cenera
investigates and audits charities to detect cases in which
directors and trustees have m smanaged, diverted, or defrauded
the charity. If these inproper actions by directors have
resulted in a loss of charitable assets, the Attorney General may
sue the directors to recover fromthem the mssing funds. The
funds recovered by the Attorney Ceneral are returned to charity.

The California Attorney Ceneral has a specialized unit,
the Charitable Trusts Section, that carries out the Attorney
Ceneral's charity enforcenent Program The Charitable Trusts
Section is made up of the Legal and Audits Section and the
Registry of Charitable Trusts. The functions of each of these
conponents of the Charitable Trusts Section are described in nore
detail bel ow.

The Reqistry of Charitable Trusts

The Attorney Ceneral's Registry of Charitable Trusts
mai ntains the public files containing financial reports (CT-2)
for all of California's registered charities. In addition, the
Regi stry maintains a current index and a conputer printout of al
registered California charities. The Registry receives and
processes the periodic financial reports which nust be filed by
all public benefit corporations and charitable trusts, unless
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they are exenpted by statute. Currently, hospitals, schools and
churches are exenpt from the annual CT-2 filing requirenents.

_ Any person Wi shing to review a public file for any
registered California charity should contact the Registry for
further information. See the "Directory of Services" for
l'istings.

The Registry of Charitable Trusts staff also provides
general information about registration and reporting to persons
seeking assistance. The Registry takes conplaints from
i ndi vi dual s about charity m smanagenent and forwards the
information to the Legal and Audits Section for action. A
"Public Conplaint About A Charity" formis used to docunent
public conplaints and may be obtained by calling or witing to
the Registry of Charitable Trusts.

Charitable Trusts lLegal and Audits Section

The Legal and Audits Section is staffed by attorneys and
investigative auditors. This section receives information from
many sources about fiscal abuse, fraud and m smanagenent by
charity directors and trustees. This section conducts civi
i nvestigations and audits of alleged charity abuse, and files
civil court actions against directors to recover diverted
charitable assets. This section also reviews and acts upon
mergers, sales of assets, self dealing, |oans, corporation
conversions, dissolutions and anendnents of articles by public
benefit corporations.

The Charitable Trusts Legal and Audits Section offices are
| ocated at the Attorney General's Ofices in San Francisco, Los
Angel es and Sacranento. See the "Directory of Services" for
listings.

Scope of the Attonev General's
Charitable Trusts Legal Enforcenent Program

It is the job of the. Attorney General's Charitable Trust
Section to detect and to correct charity fiscal abuse. The
Attorney General may audit a charity at any time to determne if
the directors or trustees are carrying out the charitable trust
purposes in a |lawful manner

Sone of the problens frequently investigated by the
Attorney Ceneral's Charitable Trusts Section include: 1) self-
dealing transactions either between a director and the public
benefit corporation, or by trustees; 2) loans by a corporation to
a director or officer; 3) loss of substantial corporate funds or
assets during one year; 4) losses of charitable assets through
specul ative investnents; 5) excessive anounts paid by a public
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benefit corporation or charitable trust for salaries, benefits,
travel, entertainment, [egal and ot her Brofessional fees; 6) sale
of a charity or conversion of a public benefit corporation to
"for profit,, status (authorized by statute under restricted
conditions) at a price that is unfair to the charity; 7) illegal
use of charitable funds; 8) diversion of charitable trust funds
from their intended purpose.

Cenerally, the Attorney General's Charitable Trusts
Section does not take action on matters involving internal |abor
di sputes, contested elections, and di sagreenents between
directors and menbers over policy and procedures. Nor does the
Attorney Ceneral becone involved in nost |egal actions between
charities and third parties over contracts or torts. However
notice to the Attorney General of sone of these actions is
required by statute.

Attorney General's Charitable Trusts
Section |nvestigative Procedures

The Attorney Ceneral receives conplaints about charity
fiscal abuse from many sources--other government agencies,
directors and enpl oyees of charities, reporters, donors, users of
services, and fromcharity financial reports and information
returns. After screening, substantive conplaints are referred
for prelimnary audit. The first step is to schedule a
correspondence or a field audit to review docunments and conduct
interviews. Usually, notice of an audit is sent in witing by
t he Attorney Ceneral's staff to the executive director of the
charity at [east one week prior to the intended date of audit.

After the audit is conpleted, an audit report is sent to
the legal staff. A deputy attorney general eval uates each audit
report to determne if further investigation or corrective action
is required. The deputy attorney general contacts the
pgrpoyfiign's directors and their counsel to discuss the problens
i dentifi ed.

Corrective action often includes a demand for restitution
to charity. The directors nag be required to repay nonetary
damages caused to the public benefit corporation by their breach
of duty. The directors may have to pay restitution out of their
personal funds if they are not covered by insurance. |[f the
diverted funds can be traced to a particular individual other
than the directors, that individual may be held liable as a
"constructive trustee" of the funds. Directors may be asked to
resign, or to take steps to renove other directors from positions
of conflict of interest in cases of self dealing, fraud and
gross msmanagenment. | nproved accounting procedures and
I ndependent audit may be required.
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Initially, the Attorney Ceneral's legal staff attenpts to
resol ve nost cases of charity fiscal abuse through private
negotiations with the directors and their counsel 1f agreenent
cannot be reached, the Attorney General may file a civil court
action seeking damages and other equitable relief against the
directors. Qvil court actions tend to be |long and costly for

all parties. If the Attorney General is successful in the case,
the damages recovered are returned to the charity that was.
i nj ured. If the charity is defunct, a successor charity wll be

designated by the court 'to receive the funds. The Attorney
General is permtted to recover his audit expenses and expert
costs in successful charitable trust enforcement actions.

Often, reporters call the Attorney Ceneral's Charitable
Trusts Section to |earn whether a particular charity is being
investigated. The Attorney Ceneral's office usually will confirm
that an audit inquiry is in progress. As a matter of |aw and
polic¥, the Attorney Ceneral s office does not discuss any
details of an investigation. Once a court action is filed, the
| egal papers filed in court become public records.

Notice to Attorney Ceneral or
for Specific Corporate Transactions

California law requires that directors of public benefit
corporations either give witten notice to, or obtain consent
fromthe Attorney General before taking certain actions that wll
have a significant inpact on the corporation and its assets.

The directors nmust give witten notice to the Attorney
General prior to voluntary dissolution, nerger of two public
benefit corporations, or sale or transfer of substantial assets
of a public benefit corporation. The Attorney General's consent
I's needed for a voluntary dissolution to occur w thout court
approval .

Directors may give witten notice to the Attorney General
of self dealing transactions. The effect is to shorten the
statute of limtations for bringing a civil action to challenge
sel f dealing.

Directors nmust obtain prior witten consent fromthe
Attorney General before making a loan to a director or officer,

with certain exceptions for residential |oans. Court approva

may be sought as an alternative. Directors nust obtain prior
witten consent fromthe Attorney General before anending the
articles of incorporation of a public benefit corporation, and
before nmerger of a public benefit with a business corporation.
Directors who wish to convert a public benefit corporation into a
busi ness corporation nust obtain the ﬁutorney General's prior
consent, and nust certify the transfer of all of the charity's
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assets

to another charity as a condition to conversion of the

cor poration.

procedu
Ceneral .

1.

The fol | owm n? chart cites the applicable statutes and the
res to be followed for notice or consent by the Attorney

VOLUNTARY DI SSOLUTI ON (30 days prior notice or waiver of
notice by A G)

Public Benefit Corporation (Corp. Code, § 6716.)

— Mutual Benefit Corporation (holding assets subject to
charitable trust) (Corp. Code, §§ 8716, 7238.)

— Religious Corporation (Corp. Code, § 9680.)

MERGER (20 days prior notice to A G)

— Public Benefit Corporation (Corp. Code, § 6010.)

— Mitual Benefit Corporation (holding assets subject to
charitable trust) (Corp. Code, §§ 8010, 7238.)

— Religious Corporation (Corp. Code, § 9640.)

SALE OR DI SPOSAL OF ALL OR SUBSTANTIALLY ALL CORPORATE
ASSETS (20 days prior notice to A G)

— Public Benefit Corporation (Corp. Code, § 5913.)

— Mitual Benefit Corporation (holding assets subject to
charitable trust) (Corp. Code, §§ 7913, 7238.)

— Religious Corporation (Corp. Code, § 9633.)

Any California nonprofit corporation applying to the
Attorney General for walver of notice or approval of
voluntary dissolution, merger, or sale of assets, pursuant
to the sections of the California Corporations Code |isted
above, should submt to the Ofice of the Attorney General
the follow ng informtion:

a?a ~ Aletter signed by an attorney for the
corporation or director of the corporation setting forth a
description of the proposed action.

b) A copy of the election to dissolve, agreement of
merger, or other resolution of the board of directors
aut horizing the proposed action.

c) A copy of the corporation's current financial
st atenent.
d) Copi es of the corporation's articles of

incorporation, if not already on file with the Registry of
Charitable Trusts, and copies of the articles of

i ncorporation of any other corporation that is a party to
the proposed action.
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BENEFI T, RELIG QUS OR BUSI NESS CORPORATI ON)
(Corp. Code, § 5813.5.)

Directors are not permtted to convert a public
benefit corporation that has any assets to any form of
proprietary corporation (i.e. a business, nutual benefit,
or a cooperative corporation) until they have received
the prior witten consent of the Attorney Ceneral. The
Attorney Ceneral requires certification that al
charitable assets will be transferred to another charity
as a condition to consent.

Any public benefit corporation applying to the
Attorney General for approval of corporate conversion
shoulq submt the followng information to the Attorney
Cenera

a) A letter signed by an attorney for the
corporation or signed by a director of the corporation
setting forth a description of the proposed action and the
material facts concerning the proposed action

b) A copy of the resolution of the board of
directors authorizing the proposed action, and board
meeting mnutes reflecting discussion of the proposed
action.

c) A copy of the corporation's current financial
st at enent.

d) Copies of the corporation's articles of
incorporation, if not already on file with the Registry of
Charitable Trusts, and copies of the articles of
i ncorporation of any other corporation that is a party to
the proposed action.

e) Any independent appraisals of the value of the
public benefit corporation that are avail able. (In
conpl ex transactions involving conversion of a |arge
public benefit corporation, the Attorney General usually
requires independent valuation appraisals.)

f) A statement of the plan for distribution of the
assets of the public benefit corporation to a qualified
charitabl e organization, or for paynent by the directors
or purchasers of the public benefit corporation of the
fair market value of the corporation to a qualified
charitable organization
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AVENDVENT OF ARTI CLES OF | NCORPORATI ON
(Corp. Code, § 5813.5.)

If the directors plan to change the status of a
public benefit corporation by anending its articles, they
nmust foll ow the sanme procedures for obtaining the Attorney
CGeneral's witten consent set forth for conversion of
corporate status.

SELF DEALI NG TRANSACTI ONS
(Corp. Code, § 5233.)

|f directors of a public benefit corporation opt to
submt a self dealing transaction to the Attorney Ceneral
either to give notice or to seek approval, they should
éyPnit the followng information to the Attorney General's
i ce:

a) Aletter signed by an attorney for the
corporation or signed by a director of the corPoration
setting forth a detailed description of the self dealing
transaction, the extent to which any director has a
material financial interest in the self dealing
transaction, and all material facts concerning the self
dealing transaction.

b) A copy of the corporation's current financial
st at enent.

ﬁg A copy of the Articles of Incorporation and
amendnents thereto of the corporation, if not already on
file wwth the Registry of Charitable Trusts.

d) A copy of the By Laws and anmendnents thereto of
the corporation, if not on file with the Registry of
Charitable Trusts.

€) Copies of all mnutes of nmeetings of the Board
of Directors or conmttees of the Board of Directors which
reflect any discussions or evaluations of the self dealing
transaction.

f) If not covered under (a), a letter signed by the
interested director setting forth a description of the
director's material financial interest in the self dealing
transaction, listing all material facts concerning the
transaction and all facts disclosed by the interested
director to the Board of Directors concerning the
transaction.

g The Attorney General may require submssion of
addi tronal information by the corporation and its
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directors in order to conplete analysis of the self
dealing transaction.

These witten naterials should be mailed to the
Ofice of the Attorney General listed in the "Directory of
Services," that is |located nearest to the corporation's
principal office.

7 LOANS TO DI RECTORS, OFFI CERS
(Corp. Code, § 5236.)

Directors who seek the Attorney Ceneral's prior
consent to a loan froma public benefit corporation to a
director or officer of the corporation should follow the
sanme procedures set forth for self dealing transaction
approval requests to the Attorney General, described
earlier in this chapter

FREQUENT ESTI ONS

corporation transactions to the Attorney Ceneral's office

for approval, including a transfer of assets fransaction,
aself dealing matter and a loan to a director, What
docunentation is needed to support our requests for
approval . and how long will it take to receive an_answer

from the Attonev_ CGeneral ?

A The prelimnary docunentation required by the Attorney
General's office for review ng public benefit corporation
transactions is set forth in regulations, which are sunmarized in
Chapter 10 of this Quide. Additional docunentation nmay be
requested by the Attorney General, depending on the type and
conplexity of the transaction. Al transactions are reviewed to
determne if they are for the benefit of the charity and are fair
and reasonable to the charity. Self dealing, |oan "and conversion
to business corporation transactions are carefully scrutinized by
the Attorney General for any potential damage to charity. See
Chapter 6 for further discussion of Attorney General's review of
self dealing, |oans and corporate conversion

The tinme required for the Attorney Ceneral's office to
conpl ete a review of a public benefit corporation transaction
varies fromtwo weeks to several nonths, depending on the facts
and conplexity. Cenerally, it takes nore tine to review self
deal i ng, |oans and corporate conversions than for other
transactions.

Q. | bhave information about fiscal m smanagenent of a charity

by its directors. Can | lodge a conplaint about this wth
the Attonev GCeneral without revealinu nyv identity?

46.



A Yes. Many conpl ai nts about fiscal abuse of charitable
assets are received by the Attorney General's office from
directors, officers and enﬁloyees of charities who fear |oss of
their position or job if the directors learn that they conplai ned
to the Attorney General. Ano%%nnus conplaints will be accepted
and reviewed by the Attorney neral's Charitable Trusts Section

Q Wien the Attorney Ceneral's Charitable Trust Section
conducts an audit and investiaation of a charitable
organi zation, does it nmake public the results of the
i nvesti gati on?

A No. However, the Attorney Ceneral notifies the directors
of the charity under review of any corrective action that is
i ndi cated by the audit, and seeks voluntary conpliance by the

directors prior to considering court action. If a civil court
action is filed by the Attorney General to enforce charitable
laws, all legal papers filed wth the court becone public

docunments, absent a court order to the contrary.

Q Qur charity has a $200,000 surplus for the current year.
How should the directors invest this surplus?

A Directors are required to make prudent investnents of
charitabl e assets under their control, and are pernmitted to rely
on the advice of investment experts if it is reasonable to do so
under the circumstances. Specul ative investnents are not

prudent, and |osses caused to the charity through specul ation may
result in directors' Iiabilit¥ to repay the losses to charity.
Directors may also be liable for |ost earnings on surplus funds
left in a non interest bearing account.

Q Qur public benefit corporation has insufficient funds to
pay creditors and the directors have therefore decided to
di ssolve the corporation. \at are the |egal obligations
of the directors in wnding up the corporation?

A It is the legal duty of directors of a public benefit
corporation after comencing dissolution proceedings to continue
the affairs of the corporation to the extent necessary to w nding
up and disposal, and to carry out contracts and to collect, pay,
conprom se and settle debts and clains for or against the
corporation. Failure to carry out these duties nmay subject the
directors to personal liability.

In extraordinary cases where there are substantia
charitable assets at risk and the directors refuse or are unable
to take action to protect the corporation, the Attorney General
may in his discretion ask the court to appoint a receiver to take
responsibility for operating and/or wnding up the corporation
The receiver is usually paid fromthe remalning charitable
assets.
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A Summary of Inportant California Statutes and Cases
That Apply to Nonprofit Corporations
and Charitable Trusts

The California Legislature has enacted hundreds of
statutes that apply to nonprofit corporations and directors, and
to charitable trusfs and trustees. l'ifornia courts have Issued
many opi nions that also affect these nonﬁrofit cor porations and
trusts. This Summary includes sone of the nost inportant of
these laws that relate directly to the Attorney Ceneral's
charitable trust enforcement role.

NONPROFI T CORPORATI ONS (Public Benefit, Mitual Benefit,
Rel i gi ous Corporations) (Cal. Corp. Code, § 5000 et seq.)

A For mat i on

1) Article of Incorporation; filed with Secretary
of State (two copies for public benefit
corporations). (Corp. Code, § 5120.)

2) Annual Information Statenment; filed with
Secretary of State. (Corp. Code, §s 6210, 6212,
8210, 8212, 9660.)

3) Franchise Tax Exenption Application. (Cal. Rev.
& Tax. Code, s 23701d.)

(Also: Internal Revenue Service Tax Exenption
Application, IRC § 501(c)(3).)

4) Regi stration with Attorney Ceneral's Re%istry of
Charitable Trusts. (Cal.” Gov. Code, s§ 12580 et

sed.)

5) Wl fare Exenption; application filed with State
Board of Equalization and county assessor.
(Cal. Rev. & Tax. Code, § 214.)

6) License to Issue Securities; filed with
California Departnment of Corporations. (Cal.
Corp. Code, §§ 25000-25804.) (This is rarely
used by charities.)

7) Sales Tax Permt; issued by State Board of
Equal i zati on.

8) Health Care Service Plans (Knox-Keene |icensed),
subject to licensing and regul ati on by
Cal 1 fornia Departnent of Corporations, Health
Care Services Plans Division. (Cal. Health &
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Safety Code, § 1340 et seq.; Corp. Code, §
10820.)

9) Regi stration of political [obbying with
Cal1fornia Secretary of State, pursuant to the
Political Reform Act. (Cal. Gov. Code, §S§
82039, 86101.) (This is rarely used by
charities.)

Periodic Filing

1) Returns of Organizations Exenpt from Tax.

Franchi se Tax Board Forms 199, 109 (unrel ated
busi ness 1ncone)

Internal Revenue Service Forms 990, Schedule A
990 PF (private foundation); 990-T (unrel ated
busi ness i ncone)

2) Regi stration and Periodic Report (CT-2) with
Cali1fornia Attorney Ceneral's Registry of
Charitable Trusts. (Cal. Gov. Code, §§ 12580-
596; Corp. Code, § 6324.)

Qoeratina the Corooration _
(Areas subject to State regulation)

1) Public Benefit Corporations

a. Conposition of Board of Directors:
Disinterested directors, the 51 percent
rule. (Corp. Code, § 5227.)

b. St andard of Conduct Omed by Director to
Cor poration

Cor poration Code:
§ 5230 - duties and liabilities of
directors
§ 5231 - good faith; standard of care
lability to the corporation
85231.5- nonpaid directors; limted
liability to the corporation

§ 5232 - election; selection; duties of
directors _

§ 5233 - self dealing transactions by
directors; liability; procedures

for validating

§ 5234 - nutual directors; voidability of
contracts

§ 5235 - conpensation of directors;
liability for unreasonable anount
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§ 5236 - |oans, guarantees to directors;
financing residence of officer

permtte
§ 5237 - rohi bited |oans, guarantees;
iability of directors
§ 5238 - indemification of directors,
officers
§ 5239 - volunteer director's |imted

personal liability to third
party for negligence.

C. | nvest nent Standard (Corp. Code, §s 5240-
5241) Uniform Management |nstitutional
Funds Act (G v. Code, s§s 2290.1-.12.)

d. Attorney Ceneral's Charitable Trust
enforcenment powers to correct breach of
trust, asset diversion, msmanagenment of
charitable assets, fraud. (Corp. Code,
§§ 5250, 5223.)

e. | nvestigations and actions by Attorney
CGeneral . (Corp. Code, s 5250; Cal. Cov.
Code, s§s 11180-11191.)

f. Actions by others; rights of nenbers.
Corp. Code, §§ 5056, 5710, 5142, 5233,
323.) (authorized nunber § 5036.)

0. | nspection of corporate records. (Corp.
Code, s§§ 6320-6324, 6330-6338.)

2. Mitual Benefit Corporations. Subject to sane
rules as to its charitable assets as a public
benefit corporation. (Cal. Corp. Code, ss 8324,

7135, 7238.)
3. Rel i ai ous Cor porations
a. St andards of conduct for directors of

religious corporations. (Corp. Code,
§§ 9240-9251.)

b. Limted enforcenent powers of Attorney
Ceneral over religious corporations.
(Corp. Code, s 9230.)

Disposition of Assets (Dissolution, Sale or Transfer
of Assets; Merger); |
Status (Anendnent of Articles; Conversion).

1) Dissolution (voluntary; waiver of notice).
(Cal. Corp. Code, s§§ 6716, 8716, 9680.) (30 days
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notice to Attorney General for petition for
court decree or waiver of objections by Attorney
Ceneral .)

2) Sale or transfer of substantial assets. (Cal.
Corp. Code, §§ 5913, 7913, 9633.) (20 days
advance notice to Attorney Ceneral)

3) Mer ger . Cal . CorP: Corp., §s 6010, 8010,
9640.) (20 days notice to Attorney Genera
required before public benefit corporation
merges W th public benefit or religious
corporation. OQther mergers require prior
Attorney General consent

4) Amrendrment to Articles of Incorporation. (Cal .
Corp. Code, §s 5813.5, 5820.)

5) Corporation conversion. (Change of status
(conversion) - if assets, witten consent of
Attorney required; if no assets - 20 days
notice) (Cal. Corp. Code, § 5820 - trust not
abrogated by anmendnent of articles.)

6) Procedures for obtaining Attorney Ceneral's
approval , waiver or notice, and for giving
formal notice are set forth in Regulations
adopted pursuant to the California Nonprofit
Corporation Law, Title 11 California Code of
Regul ations, subchapter 15, sections 999.1-
999.4. Also available fromthe Attorney
Ceneral's Ofice are printed instructions.

The instructions are summarized in Chapter 10 of
this Cuide.

7) I nvoluntary Dissolution. (Corp. Code, § 6510.)

Il TRUSTS FOR CHARI TABLE PURPOSES:

(Testanentary and Intervivos Trusts)

A

Definition of "charitable" trusts is broader than tax
?ﬁggei status. Lynch v. Spilman, 67 Cal.2d 251

Creation of trusts. (Cal. Probate Code, §§ 15200-
210; Cal. Gv. Code, §§ 2223-2224.) Smth v. The
Janes Irvine Fdn., 277 F.Supp. 774 (I967); In re Los

Angel es County Pioneer Society, 40 Cal.2d 857 (1953)

Notice to Attorney Ceneral in probates involving
charitable interests. (Cal. Probate Code, §§ 328,
1080.) Estate of Zahn, 16 Cal.App.3d 106 (1971)
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Trustee's standard of care and duty of loyalty; self
dealing strictly prohibited; investnment standard,
liability of trustees (Cal. Probate Code, §§ 16002,
16004, 16463-465, 16440, 16100-16105.); People v.
Larkin, 413 F. Supp. 978 (N.D. Cal. 1976)

Term nation and nodification of trusts, cy pres
doctrine (Probate Code, §§ 15408-410, 17206.); Corp.
Code, § 5241 (investnent deviation); Estate of

Loring, 29 Cal.2d 423 (1949)

Trustee fees and accounting. (Probate Code, ss
15680- 85, 16062-16064.) Estate of MlLaughlin, 43
Cal . 2d 462 (1954)

Regi stration and reporting by Trustees for
charitable purposes to California Attorney GCeneral
(Cal. Gov. Code, ss 12580-598.)

REGQ STRATI ON AND FI NANCI AL REPORTI NG TO CALI FORNI A
ATTORNEY GENERAL

A

Regi stration (CT-1) and periodic financial reporting
(CT-2); extended reporting periods for snall
charities; exenptions fromregistration and
reporting. (Gov. Code, §§ 12580-598.)

CHARI TABLE SOLI CI TATI ON REGULATI ON

A

C

Statewi de di sclosure requirements for solicitations
and sales for charitable purposes; exenptions,
enforcenment (Cal. Bus & Prof. Code, s§§ 17510-
17510.7.) prohibition against false representations,
fraudul ent advertising ?Cal. Bus. & Prof. Code, s§§
17500-535; 17200-208; Cal. Pen. Code, s 532(d).)

Local governmental regulation of charitable

solicitation (200 cities and counties in California
have separate ordi nances).

Charity bingo. (Cal. Pen. Code, s§ 319, 326.5.)

M SCELLANEQUS CASES

A

Attorney General's charitable enforcenment
jurisdiction.

People v. Coaswell, 113 Cal. 129 (1896);

Holt v. College of Osteo., Phvs. & Surueons,

61 Cal.2d 750 (1964); Lynch v. Spilman, 67 Cal.2d 251
(1967); Hart v. County of Los Angeles, 260 Cal.App.2d
512 (1968); Msk v. Summerland Spiritualist Assn.

225 Cal . App. 2d 376 (1964)
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Payment of "bonuses" to charity volunteers

prohi bi t ed.

Queen of Anaels Hospital v. Younger, 66 Cal.App.3d

359 (1977) | |

R ghts of voting menbers of public benefit

cor porations.

KQED, Inc. v. Hall, 135 Cal.App.3d 951 (1982);

?erry)v. San D ego Museum of Art, 180 Cal.App.3d 35
1986

Standing to sue public benefit corporat|ons.

Hardman v. Feinstein, 195 CaI P 3d 157 1987) ;

[n re Veterans' Industries, 02 (1970);
Holt v. College, etc. 61 Cal 2d 750 &3964); San

Di ego, etc. Boy Scouts of AErica V. of
Escondido, 14 Cal.App.3d 189 (1971)

Constitutional limts on charitable solicitation

regul ati ons.

Villase of Schaumburg v. G tizens, Etc. 444 U.S. 620
1980); Sec. of State v. Jos. Minson 467 U S. 947
1984); Nat. Fed. of Blind No. Carolina v. Riley

108 S. Ct. 2667 (1988)

Di scrimnation by nonprofit organizations in
violation of state laws and federal tax provisions.
Bob Jones University v. US., 461 U.S. 574 (1983);
Roberts v. United States Jaycees, 468 U S. 609
(1984); Board of Directors etc. v. Rotary Cub of
Duarte, 107 S .. 1940 (1987); lshister v. Boys O ub,
40 Cal .3d 72 (1985); New York State Cub Association
v. CGtv of New York 108 S.C. 2225 (1988)

Liability of Directors for Negligence.
Francis T. v. Village G een Honeowners Assn., 42
Cal . 3d 490 (1986)

Liability of Trustees and Constructive Trustees for
Self Dealing, Diversion of Charitable Assets; Duty
to Account.

People v. Larkin, 413 F. Supp. 978 (1976); Purdy v.
Johnson, 174 Cal. 521 (1917)

Cy Pres Doctrine and Modification of Charitable Trust
Pur poses.

Estate of Glliland, 44 Cal.App.3d 32 (1974);

Estate of Loring, 29 Cal.2d 423 (1946); Estate of
Maybury, 54 Cal. App. 3d 969 (1976)

Rellglous Organi zations Defined; Extent of First
ment Protections to Activities of Religious
Organi zations; Qualification for "Religious Purpose."
United States v. Seeger, 380 U S. 163 (1965);
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Mal nak v. Yogi, 592 F.2d 192 (2nd Cir., 1979);

Lenon v. Kurtzman, 403 U S. 602 (1971); De La Salle
Institute v. United States, 195 F. Supp. 891 (N.D. Cal.
1961); Queen of Angels Hospital v. Younger, 66

Cal . App. 3d 359 (1977); Holv S!gi rit Ass'n., FEtc. v.
Tax Conmission, Etc..,' 435 N E. 2d 662 (1982);

Africa v. Pennsvlvania, 662 F.2d 1025, cert.den., 465
US. 908 (1982); Universal Life Church, Inc. v.
United States, 372 F.Supp. 770 (E.D. Cal. 1974);
Church of Scientology of California v. Conm ssioner
83 T.C. 381 (1984), affd. 823 F.2d 1319 (9th Grr.
1987), cert denied 108 S.Ct. 1752 (1988)

Political Activities and Lobbying.
Resan v. Taxation with Representation of Wash.,
461 U S. 540 (1983)
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ATTORNEY GENERAL'S GUI DE FOR CHARI Tl ES
DI RECTORY OF SERVI CES

This Directory of Services has been conpiled to assi st
charitabl e organizations in |ocating government agencies, |ow
cost |legal services and technical assistance resources that
provide useful information. Some of the agencies listed may be
able to refer interested person to other, nore specialized
services for particular problens.

. Gover nnment  Agenci es

A Internal Revenue Service
(Information on federal income tax exenpt status,
corporate identification nunbers, enploynment taxes)

1. To order IRS Publications, call: (800) 424-FORM

2. For general questions or information, call:
(800) 424-1040.

3. Regi onal O fices

a. AP/ EO Division, IRS
450 CGol den Gate Ave.
Box 36001, San Francisco 4446
San Francisco, CA 94102
(415) 556-0338

b. Street Address: AP/ EO Division, IRS
300 N. Los Angeles, Room 5127
Los Angeles, CA 90012
(213) 894-2289

Mai | ing Address: AP/EO Division, IRS
P. 0. Box 2350
Los Angeles, CA 90053

B. California Franchise Tax Board
(Information on state income tax exenpt status)

1. Exenpt Organi zations Unit, FTB
P. 0. Box 651
Sacramento, CA 95812-0651
(916) 369-4171

2. Forms and information may be obtained by calling
toll-free nunbers:
In area codes 213, 619, 714, 805, and 818,
call (800) 852-5711.
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-- | n area codes 209, 408, 415, 707, 916 (except
Sacranento) call (800) 852-7050.
Sacranmento and out-of-state callers, use
(916) 369-0500.

Forms are available at local district offices (ask

the toll-free operator for |ocation).

California Secretary of State

(Information on corporate name, filing articles of
i ncorporation, annual statement of donestic

cor por at i on)

1. For general information on California Corporations
Code, corporate nunber or nanme of charities, cal
(916) 445-2900.

2. Corporate nanme availability information
(916) 322- 2387.

3. Regi onal corporate filing divisions:

a. 1230 J Street
Sacramento, CA 95814
(916) 445-0620

b. 455 (ol den Gate Avenue, Suite 2230
San Franci sco, CA 94102
(415) 557-8051

C. 107 S. Broadway, Suite 4001
Los Angeles, CA 90012
(213) 620-3104

d. 1350 Front Street, Suite 2060
San Diego, CA 92101
(619) 237-6009

California's Attorney Ceneral's Ofice

Charitable Trusts Section

(Information on registration with A G, filing CT-2,
review of charity public files, audits & inveStigation
of California charities)

L. Regi stry of Charitable Trusts

Location: 1718 Third Street
Sacramento, CA 95814
(916) 445-2021

Mailing Address: Registry of Charitable Trusts

P. 0. Box 903447
Sacranent o, CA 94203-4470
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2. Charitable Trusts Legal and Audit Section:

-—-—- Attorney General's Ofice - Charitable Trusts
1515 K Street
Sacramento, CA 95814
(916) 445-9555

--— Attorney General's Ofice - Charitable Trusts
350 McAllister Street, Room 6000
San Francisco, CA 94102
(415) 557-2544

-—— Attorney General's Ofice - Charitable Trusts
3580 Wl shire Blvd.
Los Angeles, CA 90010
213) 736-2304
L.A office will relocate in 1990)

California State Board of Equalization
(Information on property tax exenption and state sales tax
requirenments)

State Board of Equalization
P. 0. Box 942879

Sacramento, CA 94279-0001
(916) 445-6464

See your telephone directory for local I|istings.

Legal Services

A Legal Aid Societies - Local chapters in nmany counties
may provide |ow cost |egal services to qualifying
organi zations. Usually at least three nain factors are
considered to deternine if the organization qualifies
for low cost Legal Aid: 1) the incone |evel of nenbers
or targeted service beneficiaries -- is it below the
federal poverty level; 2) the assets of the nenbers --
are they relatively low, 3) and the type of services

provided by the organization. Charities that serve
the needs of |owinconme individuals are usually given
priority.

If an organi zation neets the above criteria, it
may receive either direct |legal services or referral to
another agency. See your |ocal telephone directory for
listings of Legal Aid Societies.

B. Nati onal Econom c Devel opnment h Law Center
1950 Addi son Street, Suite 200
Ber kel ey, CA 94704
(415) 548-2600

D-3.



|f a charitable organization is organized
primarily to serve econom ¢ devel opnent projects, this
Center may be able to assist it with legal services.
The Center is funded by various governnent and private
sources to help nonprofit organizations that serve | ow
I NCOMe persons.

Regional Legal dinics and Referral Services

The services listed below may provide free lega
services to qualifying nonprofit organizations or refer
themto other agencies. Sonme of the |isted services
have income or service restrictions.

San Franci sco

San Francisco Lawer's Conmttee for
Urban Affairs
301 Mssion Street, Suite 400
San Francisco, CA 94105

2415) 543- 9444

serves organizations that provide
assistance to |owincone persons)

Vol unt eer Legal Services Program
415) 764-1616 _
provides referral services by phone

only)

California Lawers for the Arts
Fort Mason Center

Bldg. C Rm 255

San Francisco, CA 94123

(referral service for various arts
or gani zations only)

Los Angel es

Public Counsel: CORP (Comunity &
Charitable O ganizations Representation
Pr oj ect)

3535 W 6th Street, Suite 100

Los Angeles, CA 90020

(213) 385-2977

Wnen's Legal dinic

443 S. Shatto Place, Suite 301
Los Angeles, CA 90020

(213) 382-7550
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Managenent

Bet Tzedek

145 S. Fairfax, Suite 200
Los Angel es, CA 90036
(213) 939- 0506

Wnen Lawyer's Referral & Reference Service
543 N Fairfax

Los Angel es, CA 90036

(213) 653-3322

* They do not deal exclusively with wonen's
I ssues. Other problems will be handl ed and
referred to proper agencies.

San Diego

Vol unt eer Lawyer Program

1168 Union Street, Suite 203

San Diego, CA 92101

619) 238-8100

Sane eligibility requirements as Legal
Aid Societies. Services are limted only to
organi zational and operational problenms of
charitable groups. Needs will be assessed
and referred to other services.)

and Qperations Assistance

A Nonprofit Managenent Training

Southern California Center for Nonprofit
Managenent

315 W 9th Street, Suite 1100

Los Angel es, CA 90015

213) 623-7080

Training in various nanagenent skills is offered
free of charge to charities. Publications are
avail able to charity organizers and operators
t hroughout California.)

Support Centers of America

Support Center [/ CID
75 Lily
San Francisco, CA 94102
(415) 552-7584

Support Center
3052 Carenont Drive, Suite H
San Diego, CA 92117
(619) 2/75-0880
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B.

(Vol unteers in managenent profession offer
managenment training, consulting and
information to charities.)

The Managenent Center
215 Leidesdorff Street, 4th Floor
San Franci sco, CA 94111
415) 781-1953
Provi des managenent assistance as part of annua
menbership subscription.)

California Association of Nonprofits, Inc.

716 Ccean Street

Santa Cruz, CA 95060

800) 345-4226

408) 458- 1955

Informati on and group insurance prograns,
including health, dental and director liability
I nsurance.)

G ant smanshi Resource Center
960 West Hedding, Suite 220
San Jose, CA 95126
408) 244-5280
Managenment and fundrai sing assistance provided;
l'ibrary use is open to the public at no charge.)

United Way

Many | ocal United Ways of fer managenent and

techni cal assistance programs for interested
charitable organizations. Charities do not have
to be funded by United Way to participate in these
training ﬁrograns. For additional information,
contact the United WAy in your area.

Fundrai sing Research and Training

The Foundation Center
312 Sutter Street
San Franci sco, CA 94108

415) 397-0903

Self-help library on grants, fundraising
techni ques, and corporate philanthropy. The
library is open to public free of charge.)

California Community Foundation Fundi ng
Informati on Center
3580 WIlshire Blvd., Suite 1660
Los Angeles, CA 90010

213) 413-4042

Resource Center is open to public free of
charge.)
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The G antsmanshi p Center
650 S. Spring Street, Suite 507
Los Angeles, CA 90014

213) 689-9222

Library on fundraising sources is open to public
free of charge. For a fee, the group provides
training prograns and semnars to nonprofit
organi zations and governnment representatives.
Subscriptions available to various publications.)

C. Accounting Training

Cl eari nghouse for Volunteer Accounting Services
315 W 9th Street, Suite 1109
Los Angeles, CA 90015

800) 821-2535

213) 623-3147

Vol unt eer accountants provide assistance to any
IRC 501 (c)(3) organization whose annual budget is
bel ow $100, 000. Services range from technica
assistance on tax filing reports, financia
reports, budget/cash-flow projections, interna
control systens, data base managenent and
installation to evaluation and revision of
accounting systems. The clearing house wl|
review audits or assist in placing a volunteer
accountant on the charity's board of directors.)

D. Assi stance for Foundations and O her Philanthropic
Pr ogr ans

Northern California G antnmakers
116 New Montgonery Street, Suite 742
San Francisco, CA 94105

415) 777-5761

Northern California Gantmakers is a menbership
associ ation of foundations, corporations, and
other grantmakers. It works to inprove
cooperation and communication among grant makers,
to inmprove the field of philanthropy, and also
directly operates several charitable prograns
including the Arts Loan Fund, the Emergency Loan
Fund for Bay Area human service agencies, the
Energency Fam |y Needs Program the Honel ess Task
Force and the AIDS Task Force. Northern
California Gantmakers co-sponsors public
wor kshops for grantseeking organizations.)

Southern California Association for
Phi | ant hr opy ( SCAP)

315 West Ninth Street, Suite 1000
Los Angeles, CA 90015

(213) 489-7307
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(SCAB is a nenbership association of foundatjons
and corporate giving prograns. |tS purpose Is to
increase the effectiveness of private foundations
and corporations in Southern California.

of fers educational and training ﬁrograns for

grant makers, carries out research on sel ected

phi | ant hropi ¢ i ssues and provi des direct
assistance to individual grantmakers.)

V. Charitable Solicitation and Fundraising

A Donors - lnformation About Charities

Council of Better Busi ness Bureaus, |Inc.
Phi | ant hropi ¢ Advi sory Service
1515 W1 son Bl vd.
Arlington, VA 22209
703) 276-0133
Informati on sunmaries on various charities are
avail abl e.)

National Charities Information Bureau, |nc.
19 Union Square West, 6th Fl oor

New Yor k, NY 10003-3395

(212) 929-6300

B : : " | :

NhnY California cities and counties have passed
charitable solicitation ordi nances that trx to protect the
public against fraudulent solicitation. These ordinances
may require charities and charitable fundraisers to
register, certify their tax exenpt status, obtain a license
to solicit, and file accountings of fundraising proceeds.
Most California counties and large cities intain a
charitable solicitation licensing office. t may be a
separate department or part of the police or sheriff's
departnent. Al current solicitation |icensing offices are
listed in the book published by CEB, Advisina California

' ' which 1s listed in the Bibliography
and is available free at count% public law libraries or from
CEB (for a charge). Some of the large county and city
charity solicitation licensing offices are |listed bel ow

Los Angeles (City)

Department of Social Service

200 North Spring Street, Em 1501
Los Angeles, CA 90012

(213) 485-5003
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Cakl and

Cty derk's Ofice

505 14th Street, Suite 609
OGakl and, CA 94612

(415) 273-3614

Sacr ament o

Charitable Solicitation Conmmttee
700 H Street, Rm 1710
Sacramento, CA 95814

(916) 440-6644

San D ego

San Diego Police Licensing
1401 Broadway

San Diego, CA 92101

(619) 531-2250

San Franci sco

Chief of Police Permt Bureau
850 Bryant Street, Rm 458
San Francisco, CA 94103

(415) 553-1115

Both city and county requirenents are handl ed at the
listed office.

Contra Costa County

Sheriff's D vision
651 Pine Street
Martinez, CA 94553
(415) 646-2821

Kern County

Ceneral Services Departnent
1600 North Road
Bakersfield, CA 93301
(805) 861-2491

Los Angel es County
Busi ness Li cense Conmi ssi on
320 West Tenple Street, Rm 1165

Los Angel es, CA 90012
(213) 974-7691
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(Solicitors without a prior fundraising activity
within L.A County need to obtain a permt and
attend a hearing.)

Orange County

Public Information Ofice
10 Cvic Center Plaza
Santa Ana, CA 92701

(714) 834-2000

Ri verside County

Treasury & Tax Departnent
4080 Lenon Street

Ri verside, CA 92501
(714) 787-2821

San Bernardi no County

Cerk of the Board

385 N. Arrowhead

San Bernardi no, CA 92415
(714) 387-4578

San Diego County

Ofice of County Sheriff

Li censing Division

222 West "C" Street, Rm MX»b6
San Diego, CA 92101

(619) 531-3975

San Mateo County _ _
(Non-profit organizations are exenpt from permt
requirenent.)

Santa Barbara County _ _
(Recent changes in the ordinance exenpt permt
requirenent for non-profit organizations.)

: : it Liforni |

New | egislation is expected in 1989-90 which may
require charity fundraisers to register and file
financial reports with the Attorney General. Contact
the Registry of Charitable Trusts for further
information, at (916) 445-2021.
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ATTORNEY GENERAL' S
GUI DE FOR CHARITIES

Bl BLI OGRAPHY

FREE PAMPHLETS; | NSTRUCTI ONS FOR APPLI CATI ON FOR TAX EXEMPT
STATUS; EMPLOYMENT TAXES AND REGULATI ONS; SALES TAX; PERM TS

These panphl ets may be obtained fromthe federal or state
governnental agencies listed before each title. See the
“Directory of Services" section in this Quide, or consult your
| ocal telephone directory for the nearest |ocation of the
governnmental agency office.

FEDERAL GOVERNVENT _SERVI CES:

| nternal Revenue Service, Application for Recognition
of Exenption (Package 1023, 1986)

I nternal Revenue Service, Tax Exenpt Status for Your
Organi zation (Publication 557, 1985)

Internal Revenue Service, Tax Information for Private
Foundati ons and Foundation Managers (Publication 573, 1981);
Tax _on Unrel ated Business Incone of Exenpt O ganizations
(Publication 598, 1985)

I nternal Revenue Service, _Enployer's Tax Guide
(Crcular E)

Internal Revenue Service, Instructions for Form SS-4:
Application for Enployer Ildentification Nunber

STATE GOVERNVENT SERVI CES:

California Franchi se Tax Board, Instructions for Form
3500 and Form 3500 Exenption Application

Enpl oyment Devel opnent Department, Enployer's Guide
(Publication DE 4525)

Enpl oynment Devel opment Departnent, California Personal
Incone Tax W thhol ding Guide (Publication DE 44)

State Board of Equalization, Sales and Use Tax Guide
for Volunteer and Nonprofit Fund Rai sins O gani zati ons
(Tax Tip Panphlet No. 18)

State Board of Equalization, Pernmit Requirenents (Form
BT-410)
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BOOKS AND PAMPHLETS ON CGENERAL ORGANI ZATI ON OF NONPROFI T
CORPORATI ONS, NMANAGEMENT OF BQOARD AND STAFF, FI SCAL MANAGEMENT,
FUNDRAI SI NG | SSUES, DUTIES AND LIABILITIES OF DI RECTORS

~ These publications are available at special reference
libraries for nonprofit organizations, |isted under "Directory
of Services" in the Cuide.

_____ . ADVI SING CALI FORNI A NONPROFI T CORPORATI ONS
(Calitfornia Continuing Education of the Bar, 1984)

_____ ., A GUDE TO CHARITABLE GVING -- G VE (A nonthly
publication fromthe Council of Better Business Bureaus,
Inc., Arlington, VA

_____ . NONPROFIT BOARD LIABILITY (United Way of California,

————— . THE RESPONSIBILITIES O A CHARITY' S VOLUNTEER BOARD
(Counci| of Better Business Bureaus, 1986)

-----., THE VOLUNTEER BOARD MEMBER | N PHI LANTHROPY, Rev. Ed.
(National Charities Information Bureau, 1983)

Anthes, Cronin & Jackson, THE NONPROFI T BOARD BOOK
(éé\d)ependent Community Consultants, Hanpton, Arkansas,
1985

Ant hony & Hazlinger, MANAGEMENT CONTROL | N NONPROFI T
ORGANI ZATION (Richard D. Irwin, Inc., 1975)

Conrad & 3 ean, THE EFFECTI VE VOLUNTARY BOARD COF
DIRECTC];%:Z) WHAT IT IS AND HOWIT WORKS (Swal | ow Press,
Inc., 1

O Connel |, THE BOARD MEMBER S BOOK (The Foundati on
Center, 1985)

Powel |, THE NONPROFIT SECTOR - A RESEARCH HANDBOCK
(Yale University Press, 1987)

Topi nka, Schilling & Mar, A GQUDE TO THE CALI FORN A
NONPROFI T PUBLI C BENEFI T CORPCRATI ON LAW ( The
Managenent Center, San Franci sco, CA 1981; Supp. 1988)

Weber, MANAG NG THE BOARD OF DI RECTORS (The Greater New
York Fund, Inc., 1987)



PRACTI CAL GUI DEBOOKS FOR USE |IN I NITIAL | NCORPORATI ON AND
APPL| CATI ON FOR TAX EXEMPT STATUS (contain forns and step by
step checklist)

Al'l these books are available at special reference |ibraries
for nonprofit organizations |isted under "Directory of Services"
in the Guide .

----- MODEL | NCORPORATI ON AND  TAX- EXEMPTI ON APPLI CATI ON
DOCUMENTS:  CALI FORNI A PACKET (Nati onal Econom c Devel opnent
and Law Center, 1988)

Connors, THE NONPROFI T ORGANI ZATI ON HANDBOOK (MG aw
H Il Book Co., 1980)

Mancuso, THE NON-PROFI T HANDBOOK, 4th Ed. (Nolo Press,
1983)

Murray, CH LD CARE CENTER LEGAL HANDBOXX (Child Care
Law Céenter, San Francisco, CA 1987)

Wl f, THE NONPROFI T ORGANI ZATI ON -- AN OPERATI NG MANUAL
(Prentice Hall Inc. 1984)

BOOKS AND PRACTI CAL GUI DES ON FUNDRAI SI NG BUDGET, AND
ACCOUNTI NG CONCERNS

_ These publications are available at special reference
l'ibraries for nonprofit organizations, listed under the
"Directory of Services" in the Quide.

----- A FI SCAL MANAGEMENT HANDBOOK FOR SMALL NONPROFI T
ORGANI ZATI ONS  (Donors Forum Emergency Loan Fund,
Chicago, I11., 1986)

————— . AUDITS OF CERTAIN NONPROFI T ORGANI ZATI ONS
(Arerican Institute of Certified Public Accountants,

Inc., 1981)
————— SECURI NG YOUR ORGANI ZATION' S FUTURE: A COWPLETE

GQUI DE TO FUNDRAI SI NG STRATEG ES (The Foundation Center, San
Franci sco, CA 1987)

———— SUWARY OF CALIFORNIA LAWS REGULATI NG CHARI TABLE
SALI A TATI CN (Handout available from State Attorney Cenera
Charitable Trust Section)

Edie, FIRST STEPS | N STARTI NG A FOUNDATI ON (Council on
Foundati ons, Washington, D.C. 1987)
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Gaby, NONPROFI T ORGANI ZATI ON HANDBOOK: A GUI DE TO FUND
RAI SI NG GRANTS, LOBBYING MEMBERSHI P BUI LDl NG

PUBL; CITY AND PUBLIC RELATIONS (Prentice Hall, Inc.,
1979

G oss, FINANCIAL AND ACCOUNTI NG GUI DE FOR NONPROFI T
ORGANI ZATIONS (John Wley & Sons, Inc., 1974)

Pendl et on, FUNDRAI SI NG A GU DE FOR NONPROFI T
ORGANI ZATIONS (Prentice-Hall, Inc., 1981)

Schneiter, THE ART OF ASKING HOW TO SOLIA T PH LANTHROPI C
G FTS, 2nd Ed. (Fund-Raising Institute, 1985)

UpShur,_ HOW TO SET UP AND CPERATE A NON- PROFI T ORGANI ZATI ON
(Prentice Hall, Inc., 1982)

Wal co & Farnsworth, AGCCOUNTING FOR NONPROFI T
ORGANI ZATIONS (Conmuni ty Techni cal Assistance Center
Pittsburgh, PA 1981)

LEGAL TREATI SES

These books contain a detailed overview of charitable
corporations and foundations, wth enphasis on history, tax |aws
and regul ations, and corporation and trust law. These books are
recommended for attorneys and Persons with some | egal education.
These publications are available in nmost public law libraries.

MmW-  ADVI SING CALI FORNI A° NONPRCFI T CORPORATI ONS
(California Continuing Education of the Bar, 1984)

Bal |l entine & Sterling, CALI FORNI A CORPORATI ON LAW Vol .
| B (Parker & Son Pub., Inc., 1988)

Fisch, Freed & Schacter, CHARI TIES AND CHARI TABLE
FOUNDATI ONS (Lond Pub., 1974; Supp. 1987-88)

H_Opki ns, THE LAW OF TAX EXEMPT ORGANI ZATI ONS (John
Wley & Sons, 1987)

A eck, NON-PROFIT CORPORATI ONS, ORGANI ZATI ONS AND
ASSOCI ATIONS, 4th Ed. (Prentice-Hall, 1980)

Scott, THE LAWOF TRUSTS, 3rd Ed. (Little, Brown i
co., 1967)

Treusch & Sugarman, TAX EXEMPT CHARI TABLE CRGANI ZATI ONS
(Arerican Law Institute, 1983)
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BOOKS ON PRI VATE FOUNDATI ONS, | NCLUDI NG LI STINGS OF GRANTWAKI NG
FOUNDATI ONS | N CALI FORNI A

These books are available at nost public law |ibraries and
at special reference libraries for nonprofit organizations,
listed under "Directory of Services" in this Guide.

----- . THE FOUNDATI ON DI RECTORY (Foundation Center, 1987)

----- GUI DE TO CALI FORNI A FOUNDATI ONS, 7th Ed.
(Northern California Gantnmakers, 1988). This guide
l'ists the major private charitable foundations based in
California which hold assets over $500, 000 and award
grants totaling $25,000 or nore annually. |t also
contains a conplete listing of nonprofit organization
research centers located in California.

Ni el sen, THE GOLDEN DONCRS: ANEWANATOMY OF THE GREAT
FOUNDATIONS (E. P. Dutton, 1985)

LAW REVI EW ARTI CLES ON REGULATI ON OF CALI FORNI A NONPROFI T
CORPORATI ONS

Each article cited contains an analysis of a specific area
of concern to nonprofit corporations and charitable trustees, as
indicated in the title. Articles include several footnotes with
citations to court decisions, articles and statutes. These
articles may be found in nost public libraries.

Abbott & Kornblum Jurisdiction of the Attonev General
Over Corporate Fiduciaries Under the New California
Nonprofit Corn. Law, 13 U S. F. Law Review /53 (19/9)

Bel |, Supervision of Charitable Trusts in California,
32 Hastings Law Journal 433 (1980)

Schwarz & Hutton, Recent Devel opnents in Tax Exenpt
Organi zations, 18 U S F. Law Review 649 (1984) and 19
U S.F. Law Review 299 (1985)

88 78106
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